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MUTUALLY ASSURED PROTECTION AMONG LARGE U.S.
LAW FIRMS

ToM BAKER AND RICK SWEDLOFF?

skeskosk

Top law firms are notoriously competitive, fighting for prime clients
and matters. But some of the most elite firms are also deeply cooperative,
willingly sharing key details about their finances and strategy with their
rivals. More surprisingly, they pay handsomely to do so. Nearly half of the
AmLaw 100 and 200 belong to mutual insurance organizations that require
member firms to provide capital; partner time; and important information
about their governance, balance sheets, risk management, strategic plans,
and malpractice liability. To answer why these firms do so when there are
commercial insurers willing to provide coverage with fewer burdens, we
talked to dozens of people in large law firms and the insurance industry,
including those at the notoriously secretive mutual insurers. We developed
a unique, qualitative data set that sheds important, new light on the legal
industry, insurance markets, and the mutual insurers that protect many large
law firms from malpractice risks.

We show that many of the most elite firms prefer the mutuals, in part,
because they help solve traditional insurance market failures like adverse
selection, moral hazard, and long-term contracting. But this only tells part
of the story. We also provide an important and novel autonomy explanation.
Many lawyers prefer mutual insurance because they perceive that it
promotes professional independence in the face of the social control
imposed by liability and insurance.

Our data also reframes the traditional understanding of
organizational forms in the commercial insurance market. Most prior
literature describes mutual and stock insurers as competitors. We show that
stock and mutual insurers play complementary and symbiotic roles. Mutuals

* William Maul Measey Professor of Law and Health Sciences,
University of Pennsylvania Law School; Professor of Law, Rutgers Law
School. Thanks to Kenneth Abraham, David Hoffman, John Rappaport, Dan
Schwarcz, and Peter Siegelman for helpful comments and to participants in
the law and economics workshop at Northwestern Law School, the faculty
workshop at Penn Law School, the Liability and Insurance Seminar at Penn
Law School, and the Insurance Section at AALS. Thanks also to Luman Yu
for excellent research assistance.
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help manage access to the powerful risk-distributing potential of stock
insurance through reinsurance and excess coverage, thus creating mutual-
stock hybrids. Further, we provide evidence that suggest that even outside
of this relationship, mutuals favorably affect the behavior of stock insurers,
indicating that these mutual arrangements produce positive externalities

that benefit other lawyers and law firms in similar practice contexts.
eskosk

L. INTRODUCTION

The top law firms in the nation are fierce competitors. High-paying
clients and high-profile matters are a scarce and precious resource in the
quest for prestige and ever-greater per-partner-profits. They are the key to
the financial health of firms and the wealth of individual partners. Thus, it is
only natural that firms regularly compete for matters and clients.

This should not be a surprising or contentious claim. What is
surprising is that, despite this fierce competition, a large number of the elite
firms in the nation are members of mutual insurance organizations. These
organizations allow partners from each of the members to learn intimate
details about each other, including their governance structures, financial
health, risk management, strategic growth plans, and potential malpractice
liability.! Further, these mutual insurers require firms to devote significant
senior partner time and money to participate in the making of their liability
insurance. Firms that belong to mutual professional liability organizations
contribute capital to, and have professionals that work on committees for,
and attend meetings of their mutuals, despite the availability of commercial
malpractice insurance that does not require law firms to make the same kind
of commitments.

The extent of this mutual insurance presents a second puzzle. In
contrast to commercial or stock insurers, which can access all the forms of
capital available in the market, mutual insurers are owned wholly by their
policyholders.> As a result, mutual insurers cannot, on their own, distribute
the risk of loss beyond their members, which should be a comparative

! See infia Part 1.

2 We take a functional approach to what constitutes a “mutual” insurer,
not an insurance regulatory approach, with the result that, for us, member-
owned captive insurance companies, member-operated risk retention groups,
and even member-operated risk purchasing groups all qualify as mutual
insurers, subject to differences that we will highlight as appropriate.
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disadvantage in the market.’ Because of their greater access to capital, stock
insurers should be able to more fully and cheaply distribute risk and thus out-
compete mutuals. Yet, mutual insurers not only continue to exist; they are
thriving. In very rough terms, lawyers-only mutual insurers cover the
malpractice risks of more than 40% of all lawyers practicing in firms in the
United States with over 50 lawyers.* The law firms that belong to these
mutual insurers are an elite group, including about half of the 100 and 200
most profitable law firms in the U.S.?

In this Article we use qualitative empirical research methods to
better understand the comparative advantages of mutual insurers. In doing
so we make five main contributions.

First, we provide previously unpublished detail on the mutual
insurance organizations operating in the medium- to large-firm lawyers’
professional liability (LPL) market. These organizations are notoriously
protective of their operations. Outside of a small group of LPL insurance
brokers and reinsurers, and, perhaps, a few lawyers, no one else has the
detailed information that we have collected. Further, the organizational
details that are available in the public domain have never been the subject of
the kind of comparative analysis we provide here, shedding new light on the
risk management of many large law firms in this country.®

Second, we critically evaluate and find evidence consistent with the
prevailing “market failure” explanations offered for the presence of mutual

3 Of course they can and do purchase reinsurance and, in theory, they
could issue debt, but stock insurers can do so as well; and stock insurers
can also sell equity.

4 See infra note 19 for how we made this calculation.

> We determined the number of mutual insurers’ members in the AmLaw 100
and the AmLaw 200 by adding up the number of ALAS, BAR, MPC, and AIM
members in the AmLaw 100 and the AmLaw 200, respectively. Compare Growth
Falls Slightly, AM. L., Jun. 1, 2015, at 83, and A Healthy Gain, AM. L., May 1,
2015, at 146, with ATTORNEYS’ LIAB. ASSURANCE SOC’Y LTD., 2013 ANNUAL
REP. 23 (2014) [hereinafter ALAS 2013 REP.], ATTORNEYS’ LIAB. ASSURANCE
Soc’y LTD., 2014 ANNUAL REP. 79-83 (2015) [hereinafter ALAS 2014
REP.], and List of BAR Members (confidential and incomplete list, on file with
authors); List of MPC Members (confidential and incomplete list, on file with
authors); List of AIM Members (confidential and incomplete list, on file with
authors).

6 See also Rick Swedloff & Tom Baker, Insurers as Bumblebees in the
Garden of Law Firm Norms (working paper 2016).
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insurers in other contexts: adverse selection, moral hazard, and long-term
contracting problems.’

Third, we present evidence of a previously unexplored autonomy
explanation for the success of mutual insurers. We find the desire for
professional independence to lie at the core of several of the most common
reasons that the participants in the mutuals gave to us for preferring mutual
insurance arrangements: long-term, stable insurance relationships; a peer-
reviewed claims experience; and peer-based loss prevention.® Many lawyers,
and presumably doctors and other professionals, perceive that mutual
insurance arrangements help them retain greater professional independence
in the face of the social control that may be imposed by liability and liability

7 See Richard MacMinn & Yayuan Ren, Mutual versus Stock Insurers:
A Synthesis of the Theoretical and Empirical Research, 34 J. INS. ISSUES 101
(2011) (identifying agency problems, in particular, moral hazard and adverse
selection, as causes for mutualization); Henry Hansmann, The Organization
of Insurance Companies :Mutual versus Stock, 1 J. L., ECON., & ORG. 125
(1985) [hereinafter Hansmann, The Organization of Insurance Companies]
(suggesting that mutuals arose in the life insurance market to solve problems
of long-term contracting under uncertainty and that mutuals arose in the
property and liability insurance markets to solve adverse selection problems,
to efficiently share aggregate industry risk, and to mitigate the impact of rate
regulation). See also HENRY HANSMANN, THE OWNERSHIP OF ENTERPRISE
277 (Harvard University Press 1996) [hereinafter Hansmann, THE OWNERSHIP OF
ENTERPRISE] (“[M]utual companies evidently arise in part because insurance
companies cannot easily distinguish between prospective insureds that differ
in the risks they represent.”’); James A. Ligon & Paul D. Thistle, The
Formation of Mutual Insurers in Markets with Adverse Selection, 78 J. BUS.
529, 534 (2005) (suggesting adverse selection as a major incentive for the
formation of mutual insurance); David Mayers & Clifford W. Smith,
Jr., Ownership Structure Across Lines of Property Casualty Insurance, 31
J.L. & ECON. 351, 356-57 (1988) (arguing that the major benefits
of mutuals rest on their limitations on ownership rights and the degree to
which policyholders control mutuals).

8 See infra Part 11
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insurance.’ This explanation dovetails with prior work describing autonomy
and independence as animating principles of the legal profession. '

Fourth, our findings significantly reframe the scholarly
understanding of the relationship among organizational forms in the
commercial liability insurance market. Corporate law and insurance
literature typically views mutual and stock insurers as competitors, not
complements.!! We show that, while there is spirited competition between

% GEOFFREY C. HAZARD JR. & ANGELO DONDI, LEGAL ETHICS: A
COMPARATIVE STUDY 146 (2014) (“A second norm of professional ethics,
which for many lawyers would be the first principle, is independence.”).

0 F.g., id. at 146-47 (recognizing professional independence as one
norm of lawyers’ professional ethics); RICHARD L. ABEL, AMERICAN
LAWYERS 35 (1989) (“An essential foundation of structural functional
theories of the professions is the belief that, if protected from outside
interference, they will use their expertise for the general good.”); Susan
P. Koniak, Law between the Bar and the State, 70 N.C. L. REV. 1389, 1450
(1992) (identifying nomic autonomy as one aspect of the bar’s nomos).

1 See, e.g., Thomas R. Berry-Stolzle et al., Determinants of Corporate
Diversification: Evidence from the Property-Liability Insurance Industry,
79 J. RISK & INs. 381 (2012) (discussing separately the variations in line-of-
business diversification status and the difference between mutual insurers
and stock insurers); Cassandra R. Cole et al., Separation of Ownership and
Management: Implications for Risk-Taking Behavior, 14 RISK MGMT. &
INS. REv. 49 (2011) (examining how the separation of ownership from
management influences the risk-taking behavior of mutual and stock
ownership insurers); Bruce D. Smith & Michael Stutzer, A Theory of Mutual
Formation and Moral Hazard with Evidence from the History of the
Insurance Industry, 8 REV. FIN. STUD. 545, 546 (1995) (discussing
how mutuals and stock insurance deal with moral hazard differently); Joan
Lamm-Tennant & Laura T. Starks, Stock Versus Mutual Ownership
Structures: The Risk Implications, 66J. BUS.29 (1993) (discussing
empirical tests of the risk differences between stock and mutual insurers in
the property-liability insurance industry); Mark R. Greene & Richard E.
Johnson, Stocks vs Mutuals: Who Controls?, 47 J. RISK & INS. 165 (1980)
(discussing the differences in the patterns of legal control by the legal owners
of stock and mutual insurers). One exception is Ligon & Thistle, supra note
7 (developing a model in which mutual and stock companies co-exist in a
separating equilibrium in which high risk insureds prefer the more complete
insurance provided by stock insurance companies).
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stock and mutual insurers and some ebb and flow in the relative market
shares of the different kinds of organizations, the different organizational
forms play complementary roles.'? For example, the mutual insurers all
purchase reinsurance from stock insurers (or from syndicates in the London
market that have access to the same or similar equity markets as stock
insurers), and most of the mutuals also arrange their members’ purchase of
insurance from these commercial insurers for higher-level excess layers of
protection.'® Thus, the choice in the LPL insurance market is not between
purely stock and purely mutual insurance, but rather between stock and
mutual/stock hybrids, with the degree of mutualization differing among the
hybrids that presently exist.

Finally, and perhaps most importantly, we provide a basis for
concluding that lawyers’ participation in their mutual insurance
organizations provides benefits for other lawyers and law firms engaged in
similar kinds of legal practice. Just as the mutuals hybridized to provide the
risk spreading offered by commercial insurers, so too have the commercial
insurers adapted to compete with the mutuals. With the assistance of
insurance brokers and other third-party service providers, the commercial
insurers claim that they are now able to offer similar loss prevention services,
similar quality claims services, and similarly stable, long-term relationships.
Further we find that commercial insurers do so because they must to compete
with the mutuals. Whether they would continue to do so in the absence of
the mutuals is, of course, impossible to know. And given the commitment of
many law firms to their mutuals it is unlikely that we will find out anytime
soon.

This article proceeds as follows. After describing our research
methods in Part I, we introduce in Part II the forms of mutual insurance
presently operating in the medium to large LPL market. The largest mutual
LPL insurer is the Attorneys Liability Assurance Society, commonly
referred to as ALAS. There are three smaller mutuals that, to a significant
degree, owe their existence to an early decision by ALAS to exclude Wall
Street firms and to discourage California firms from joining. In addition,
there is a risk purchasing group for mid-sized law firms that could serve as
an easier-to-implement model for other firms. While there are important
differences among these organizations, they are all owned by their law firm
members and they all engage in a variety of loss prevention, claims
management, and other member service activities that assume that the
members have joined the mutual for the long run.

12 See infira Part III.
B1d.
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In Part III, we report what we learned from our qualitative research
about the demand for mutual insurance. There are three aspects of the
prevailing market failure explanations for the comparative advantages of
mutual insurers that appear to fit reasonably well within the context of the
LPL market. The first two are the well-known and deeply-researched
information problems of adverse selection and moral hazard. The third is a
long-term contracting problem that, previously, has been used in the
insurance literature primarily to explain the success of the mutual form in the
life insurance market.'*

We then introduce and explore a complementary, professional
independence explanation for the success of mutual insurance arrangements
in the LPL market. This explanation is complementary to the market failure
explanation because insurers’ classic response to these market failures is
various forms of social control — “insurance as governance” or “insurance as
regulation” — that law firms easily could experience as a threat to
professional autonomy.'> These insurance as governance aspects of the

4 See generally Hansmann, The  Organization of Insurance

Companies, supra note 7 (explaining the uncertainties of long-term
contracting for life insurance).

15 See Tom Baker, On the Genealogy of Moral Hazard, 75 TEX. L.
REV. 237, 280-82 (1996) [hereinafter Baker, On the Genealogy of Moral
Hazard] (arguing that insurance is often conditioned on both the care to
prevent a loss and insurers’ controls over insureds’ ability to recover
loss); Tom Baker & Rick Swedloff, Regulation by Liability Insurance: From
Auto to Lawyers Professional Liability, 60 UCLA L. REV. 1412, 1418-23
(2013) (noting that insurance contract design, claims management, loss
prevention services, are among the most important tools that insurers use to
regulate their insureds). See generally RICHARD V. ERICSON ET
AL., INSURANCE AS GOVERNANCE (2003) (developing the concept of
insurance as a form of governance beyond the state and providing examples
from a variety of fields); Kenneth S. Abraham, Four Conceptions of
Insurance, 161 U. PA. L. REV. 653, 657 (2013) ("Finally, the governance
conception views insurance as a surrogate for government in controlling
behavior and protecting against misfortune, as well as an organizational
arrangement among policyholders. These governance relationships
create the risk of abuse by the insurer for its own ends, and for the ends of
the majority of policyholders at the expense of the minority””); Omri Ben-
Shahar & Kyle D. Logue, Outsourcing Regulation: How Insurance Reduces
Moral Hazard, 111 MICH. L. REV. 197 (2012) (providing examples of
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insurance relationship are more readily seen as furthering lawyers’
professional independence when the entity filling the insurance function is a
mutual insurer composed of and directed by fellow law firms, not an outside
entity seeking profits at law firms’ expense. In the words of one of the law
firm general counsels we interviewed, “You could say [mutual insurer] —
which has its own officers and directors — pushes things to us, but we own
it, and we direct it to do so0.”'®

In Part IV we first describe and assess contradictory reports from
suppliers and purchasers of the commercial LPL insurance provided by
large, publicly traded insurance companies, who assert that this more
commercial form of LPL insurance can meet the needs of medium to large
law firms just as well as the mutual insurance arrangements, often at lower
cost. We then examine more closely the financial relationships between the
LPL mutual insurers and the commercial insurance market. We find that all
the mutual LPL insurers purchase reinsurance and all of them, except ALAS,
go to the commercial market to obtain excess insurance for their members.
Moreover, the commercial insurance market has adapted to provide benefits
that commercial insurers did not provide when the mutuals were formed.
Thus, the LPL insurance choice that law firms face is not between purely
mutual and purely commercial insurance arrangements but rather between
mutual/commercial hybrids and commercial insurers that have consciously
adapted to compete with the hybrids.

private insurance serving a regulatory function). For recent accounts of
insurance as governance in the context of corporate compliance and
municipal police departments, see Shauhin Talesh, Legal Intermediaries:
How Insurance Companies Construct the Meaning of Compliance with Anti-
Discrimination Laws, 37 L. & POL’Y 209 (2015); John Rappaport, How
Private Insurers Regulate Public Police, 130 HARV. L. REV. 1539 (2017).

16 See Tom Baker & Rick Swedloff, LPL Ins. Interviews, Interview with
Respondent #26, at 6 (Jul. 12, 2013) (unpublished interviews, on file with
authors) [hereinafter LPL Ins. Interviews, Interview with Respondent
#26]. Much of the evidentiary base for our research comes from a series of
over 50 semi-structured interviews with participants in the medium to large
law firm LPL market and from participant observations in law firm and
insurance settings. Our interviews were confidential. When we quote
our respondents, we identify them only by number and, where appropriate,
by title. We identify details of the operation of specific organizations only as
necessary and, with regard to information that we understand to be sensitive,
only if we were able to obtain that information from public sources or from
respondents who were not closely connected to that organization.
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We conclude that the LPL mutual advocates and their critics are, to
a substantial degree, both right. From a risk spreading perspective, there is
less difference than the LPL mutual advocates suggest. On the other hand,
there do appear to be real differences in the approach and commitment to
loss prevention among mutual and commercial insurers, and the mutuals do
appear to offer law firms a qualitatively different claims handling
experience. But LPL brokers are working hard to reduce that gap, both to
entice the occasional mutual member to leave the fold and to discourage
existing customers from joining the fold.

As this latter point illustrates, to the extent that mutual insurance
arrangements in fact promote professional independence, they do so both
directly and indirectly. Mutual insurers promote professional independence
directly by granting their member law firms significant control over risk
distribution and management, and they promote professional independence
indirectly by serving as a model that the brokers and stock insurance
arrangements emulate. Accordingly, our research provides reasons for
lawyers and the organized bar to promote mutual insurers even if most law
firms are likely to continue to purchase all their LPL insurance from the
commercial market.

IL. RESEARCH METHODS

This Article is based on qualitative research into lawyers’ liability
and insurance, consisting of in-depth, semi-structured interviews and
participant observation in LPL insurance programs. We interviewed
professionals involved in pricing and selling LPL insurance (brokers,
underwriters, actuaries, and senior executives in insurance companies);
lawyers involved in buying and managing LPL insurance (general counsels,
insurance partners, and risk managers); professionals who provide risk
management services as part of LPL insurance arrangements (employed by
brokers, insurers, and law firms); and, to a lesser extent, professionals
involved in the LPL insurance claims process (both lawyers and insurance
company personnel).

The interviews were semi-structured, meaning that we followed an
organized research protocol, but we allowed the interviews to unfold
variably based on the expertise and interests of the respondents. Interviews
typically lasted between thirty minutes and one hour, and we often followed
up to ask clarifying questions as the research progressed. We recorded and
transcribed the interviews and coded them by themes and topics using Nvivo
coding software. Each principal investigator conducted about half of the
interviews; each read the transcripts of the other almost immediately after
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each interview; and we discussed our impressions and interview techniques
continuously through the research period before beginning coding. We
interviewed a total of 53 respondents in the following categories: actuaries
(2); brokers (9); loss prevention specialists (4); C-suite insurance company
executives (5); insurance and reinsurance underwriters (8); law firm general
counsels or associate general counsels (16); law firm insurance partners (4);
monitoring counsel (4); and claims professionals (4). The subcategories total
more than 53 because some respondents have held more than one of these
positions in their careers.

We identified our prospective interviewees from leaders in the LPL
insurance market. We then expanded outward to references from the initial
interviewees. This snowball method has obvious limitations: it does not
produce a random sample; it cannot include people who are unwilling to be
interviewed; and, because we learn a great deal over the course of the
research, our early interviews differ significant from our later interviews.
With that said, we are confident that what we have learned represents an
objective, valid, and shared understanding of the LPL insurance market. The
LPL market is reasonably concentrated, especially among insurers for large
law firms. There are a limited number of insurers, reinsurers, and brokers
active in the market. We have interviewed or otherwise interacted with
people who worked in most of the leading insurance organizations during
the period of the research. We interviewed lawyers in a cross section of the
medium to large firm market that was weighted to the AmLaw 200. Finally,
we sent preliminary drafts of this article to a cross section of our respondents,
offering them the opportunity to correct any mistakes or misimpressions.

I1I. MUTUAL INSURANCE ORGANIZATIONS IN THE LPL
MARKET

For law firms in the United States that have more than 35 lawyers,
there are three alternatives to purchasing a primary insurance policy directly
from commercial insurers (i.e. stock insurers and Lloyd’s of London
syndicates):'” (1) a relatively large, national mutual insurance company that

7 Except for Liberty Mutual, the large, general-purpose mutual
property casualty companies do not provide LPL insurance.
Liberty Mutual’s participation is reportedly indistinguishable from its stock
insurer competitors. See Tom Baker & Rick Swedloff, Email from
Respondent #5 (July 5, 2016) (on file with author). Separate treatment of the
stock insurance companies and the Lloyd’s syndicates awaits future work.
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is the largest insurer of such law firms in the U.S.; (2) three smaller and more
geographically focused mutual insurance arrangements; and (3) a risk
purchasing group for mid-sized law firms. Not all law firms have these
mutual insurance options, and not all law firms that have these options use
them, but altogether these organizations provide insurance for over 80,000
lawyers including about half of the AmLaw 100 and 200, and a sizeable
number of smaller, high-quality boutique and regional law firms. '
Extrapolating from the available lawyer demographics, these 80,000 lawyers
comprise over one-third of all lawyers working in firms larger than twenty
lawyers and about forty percent of all lawyers working in firms larger than
fifty lawyers, as very rough approximations.'’

Historically, Lloyd’s syndicates were owned by their managers, who
obtained the necessary capital from individuals who were completely
passive, as distinguished from stock insurance companies, which were
owned by the individuals who provided the capital, i.e. the shareholders.
Today, we suspect that institutional investors own most of the shares in the
stock insurance companies and also supply most of the capital to Lloyds,
indirectly through their ownership of the shares of the companies that
directly provide capital to Lloyds. Lloyd’s became predominantly corporate
in the years following the Reconstruction and Renewal process of the early
1990s.

18 Supra note 5.

19 The most recent year for which there are data that break down private
law practice by size of firm is 2005. Of the lawyers in private practice, about
half worked as solo practitioners in 2005, 16% worked in firms of 100
lawyers or more, and 10% worked in firms of 21-100 lawyers. CLARA N.
CARSON & JEEYOON PARK, THE LAWYER STATISTICAL REPORT: THE U.S.
LEGAL PROFESSION IN 2005, at 5-6. As of 2005, there were 111,523 lawyers
in firms with more than 100 lawyers, 26,467 lawyers in firms with 51-100
lawyers, and 41,833 lawyers in firms with 21-50 lawyers. Id. The ABA
reports that the total population of lawyers grew by 15% in the 2005 to 2015
period. 2015 National Lawyer Population Survey: Historical Trend
in Total National Lawyer Population 1878-2015, A.B.A., http://
www.americanbar.org/content/dam/aba/administrative/market research/tot
al-national-lawyer-population-1878-2015.authcheckdam.pdf (last visited
June 3, 2016). Because ALAS, AIM, and PilotLegis includes some law firms
with fewer than 50 lawyers, the one third and one-half shares referred to in
the text should be taken as rough approximations. Moreover, American Bar
Foundation reports that the trend has been for a larger share of lawyers to
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While these insurers are not formally organized as mutual insurers
for insurance regulatory purposes, in each case the members are both
policyholders and owners, and there are no shareholders or other outside
investors with an ownership interest. Three of the four are group “captive”
insurers, and the fourth is a “risk retention group.” ?° The differences
between these forms of organization and that of mutual insurance companies
like State Farm or Liberty Mutual relate primarily to capital requirements
and other aspects of state regulatory supervision, not to things that make an
organization a “mutual” for economic purposes. As a practical matter, the
regulatory differences mean that the LPL mutuals are even more truly mutual
organizations, because the lower regulatory scrutiny of group captives and
risk retention groups requires greater self-regulation by members.

The sections that follow describe each of these mutual insurers.
Readers who are focused primarily on how our investigation of the LPL
market advances the law and economics understanding of liability insurance
might wish to skim, or even skip over, this section. Of course, for readers
who are interested primarily in the LPL market, this is the most important
section of this Article. Much of what we report here has never been

work in larger firms, so the 15% growth rate is unlikely to be constant across
the size of firms. /d.

20 ALAS 2013 REP., supra note 5, at 9. The concept of a “captive”
insurer began as a mechanism for large corporations to adapt the insurance
form to what is functionally a self-insurance program, with minimal
regulatory oversight. There then developed multi-member captives, which,
for present purposes, can be understood as lightly regulated, non-transparent
mutual insurance companies. Advantages of Captive Insurance, VT. DEP’T
OF FIN. REG., http://www.dfr.vermont.gov/captives/advantages-captive-
insurance (last visited June 5, 2016) (listing the advantages of Vermont
domestic captive insurance). The International Risk Management Institute
defines a risk retention group as follows:

An insurance company formed pursuant to the federal Risk
Retention Act of 1981, which was amended in 1986 to allow insurers
underwriting all types of liability risks except workers compensation
to avoid cumbersome multistate licensing laws. An RRG must be
owned by its insureds.

IRMI Glossary https://www.irmi.com/online/insurance-glossary/terms/r/risk-
retention-group-rrg.aspx (last visited November 16, 2017).
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published, and none of it in this consolidated, comparative form. Some
additional detail about the LPL mutuals appears in Part I11.D.

A. THE BIG LAWYERS’ MUTUAL: ALAS

ALAS is short for the Attorneys’ Liability Assurance Society, the
largest, best-known, and most public mutual insurer in the LPL market.
ALAS was formed by about 30 large U.S. law firms in 1979,*! in the wake
of the mid-1970’s availability crisis in the U.S. liability insurance market.?
Donald Breakstone, a former ALAS general counsel and former partner in a
large Chicago law firm who helped to create ALAS, described the origins of
ALAS and the central goals and beliefs of ALAS members as follows:

ALAS's core purpose for existing, and the need that brought its
member firms together in 1979, was to provide stable and high
quality professional liability coverage to its large law firm members.
What drew the initial 31 member law firms together were several
commonly held goals and beliefs, namely that:

e Commercial insurers providing professional liability coverage to
large law firms were unstable and inconsistent providers - insurers
could and did enter and leave that market at will, making it difficult,
if not impossible, for large law firms to count on the continual
availability of needed coverage;

e Large law firms were not rated by commercial insurers as an
independent risk class - instead large law firms were lumped
together with individual lawyers, small law firms, individual

2 About the ALAS Companies, ATTORNEYS’ LIAB. ASSURANCE SOC’Y
LTD., http://www.alas.com/public/about.aspx (last visited June 7, 2016)
(reporting that the initial number of firms was 35, which is inconsistent with
the number — 31 — given in the Breakstone article, infra note 23).

22 See Tom Baker, Medical Malpractice and the Insurance
Underwriting Cycle, 54 DEPAUL L. REV. 393 passim (2005) [hereinafter
Baker, Underwriting Cycle] (noting that the mid-1970s and the mid-1980s
were hard market years for liability insurance); Tom Baker, The Shifting
Terrain of Risk and Uncertainty on the Liability Insurance
Field, 60 DEPAUL L. REV. 525-526 (2011) [hereinafter Baker, The Shifting
Terrain of Risk and Uncertainty] (showing that the two liability insurance
crises occurred in the mid-1970s and mid-1980s respectively).
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accountants, small accounting firms, and the then Big 8 accounting
firms in assessing risks and establishing "proper" premiums; and

e Large law firms, bound together in their own mutual facility, were
in a much better position than commercial insurers to understand and
meet the professional liability needs of their own profession through
a broad policy form, fair claims management, and a state of the art
loss prevention program.?

As of January 1, 2017, ALAS had grown to 213 member firms, with
60,507 practicing attorneys.”* ALAS describes its membership philosophy
as one of “preferred risk underwriting.”?> Membership is limited to high
quality firms of at least 35 lawyers (many significantly larger) with an
acceptable “management structure, claims history, and approach to loss
prevention.”?® The law firms that are ALAS members tend to have an elite
reputation. ALAS members include 77 of the AmLaw 200, 28 of the AmLaw
100,?” and 6 of the 22 firms with more than 1000 lawyers, with a conspicuous
under-representation of California and New York City law firms that is the
result of underwriting decisions made in the early years of ALAS’
existence.?®

2 Donald Breakstone, What Makes for Successful Risk Retention
Groups: A Veteran of America’s Largest RRG Shares His Experience,
19 RISK RETENTION REP. (2005).

24 ATTORNEYS’ LIAB. ASSURANCE SOC’Y LTD., 2017 ANNUAL REP. 11
(2017) [hereinafter ALAS 2016 REP.].

2> ALAS 2016 REP., supra note 5, at 21 (noting that ALAS has remained
committed to applying its “preferred risk underwriting” standards in a
uniform manner).

%6 In correspondence, Hebert Kritzer reports that, as part of his research
for work in progress, he has compiled the number of lawyers in ALAS firms
and that there are 5 firms in ALAS with fewer than 35 lawyers, the smallest
with 16 lawyers, possibly as a result of firms having joined ALAS before
ALAS established the rule that member firms must have at least 35
lawyers. ALAS 2014 REP. supra note 5, at 22 (“We continue to maintain a
selective approach to new firm recruiting. . . . We review a firm’s application
with particular focus on the applicant’s management structure, claims
history, and approach to loss prevention.”).

27 Supra note 5.

28 See Tom Baker & Rick Swedloff, LPL Ins. Interviews, Interview with
Respondent #12, at 4 (Dec. 19, 2013) (unpublished interviews, on file with
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ALAS is governed through a committee structure staffed by partners
of the member firms. These committees oversee core functions such as
claims, underwriting and member services, loss prevention, investments, and
reinsurance. ALAS has an active loss prevention program. The program is
traditionally run by former partners from member firms in “communication
and interaction with” a partner in each member firm that is designated as a
“Loss Prevention Partner.”” The Loss Prevention Partner in each firm serves
as a conduit to the rest of the firm about loss prevention best practices. ALAS
also has an active claims management program; it has the right to approve
members’ selection of claims counsel, and it participates actively in the
management of claims.*

In addition to its size, there are several characteristics that
distinguish ALAS from the three small mutuals that we describe next. First,
ALAS has a significant permanent staff, the senior members of which have
traditionally been drawn from member law firms, with a large percentage of
lawyers involved in claims management, loss prevention, underwriting, and
general management. ' Second, ALAS engages in “unitary pricing,”
meaning that all member firms are charged the same per lawyer price for a
given combination of “self-insured retention” (similar to a deductible) and
limit of coverage. Because of differences in firm size, retentions and limits,

authors) [hereinafter LPL Ins. Interviews, Interview with Respondent #12]
(“When ALAS was founded—the owners of the company—there was a
bylaw provision that prohibited the admission of New York-based
firms.”); See also ATTORNEYS’ LIAB. ASSURANCE SoC’Y LTD., 2000
ANNUAL REP. 6 (2001) (noting that ALAS bylaws were changed that year to
remove geographic restrictions that had previously existed).

2% ATTORNEYS’ LIAB. ASSURANCE SOC’Y LTD., 2001 ANNUAL REP. 21
(2002) (“[T]he ALAS loss prevention program is a cooperative endeavor that
involves Loss Prevention Counsels in regular communication and interaction
with the designated Loss Prevention Partners in each Member
Firm.”); Loss Prevention, ATTORNEYS’ LIAB. ASSURANCE SoOC’Y LTD.,
http://www.alas.com/public/about Ip.aspx (last visited June 7, 2016)
(“ALAS loss prevention counsel, all former partners at established, high-
quality firms, provide a wide range of services to meet this need.”).

30 See id.

31" ALAS, Inc. Personnel, ATTORNEYS’ LIAB. ASSURANCE SOC’Y
LTD., http://www.alas.com/public/personnel inc.aspx (last visited June 7,
2016); A Legal Mindset Permeates ALAS, 22 RISK RETENTION REP. 4
(2008).
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member firms pay different total premiums, however. Third, ALAS issues
insurance policies directly to its members with limits up to $75 million
(increased to $100 million in 2017), which is an extraordinarily high level of
insurance coverage from a single source in the liability insurance market as
a whole, not just LPL insurance. This means that many ALAS members do
not need to buy any additional excess LPL insurance from the commercial
market. Finally, ALAS does not arrange for the purchase of higher levels of
excess coverage by its members, which means that the largest law firm
members of ALAS must use commercial insurance brokers to arrange their
excess insurance each year, giving them regular, direct exposure to the
commercial market.

B. THE SMALL LAWYERS’ MUTUALS

To a significant degree, the three smaller mutual LPL insurance
organizations owe their existence to underwriting decisions made by ALAS
in the early years. At inception ALAS members elected to exclude New York
City firms and to discourage the participation of California firms, among
other ways by charging California firms higher premiums.* A senior LPL
broker explained to us that this ALAS policy was the result of an
underwriting policy of ALAS’s most important reinsurer.** This meant that
firms in New York City and California that wanted access to mutual
insurance had to create their own mutual insurers. The three mutuals we
describe here — BAR, MPC and AIM — were the result.

These three small mutual insurers are even more protective of their
organizational details and practices than ALAS. They do not release annual
reports and, as a rule, neither the organizations nor their members make
public statements about their operations. Ours is the most detailed public
report of their organization and practices, and we learned many additional

32 See ATTORNEYS’ LIAB. ASSURANCE SOC’Y LTD., 1987 ANNUAL REP.
13 (1988) (showing differential rates for California member firms on a per
attorney basis); See also LPL Ins. Interviews, Interview with Respondent
#12, supra note 28, at 4 (“When ALAS was founded—the owners of the
company—there was a bylaw provision that prohibited the admission of New
York-based firms.”).

3 Tom Baker & Rick Swedloff, LPL Ins. Interviews, Interview with
Respondent #6, at 2, 13 (Dec. 6, 2013) (unpublished interviews, on file with

authors).
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details that we cannot describe publicly in order to protect the confidentiality
of our sources.

The oldest of the three, Bar Assurance and Reinsurance Limited
(“BAR”) was organized in 1979 by 21 New York City firms. ** Bar now has
just under 20 member firms, all still based in New York City, with about
12,000 practicing lawyers. *> The second smaller mutual, MPC, was
organized in the early 1980s by San Francisco firms. Originally known as
the “Managing Partners Council,”** MPC now has 9 member firms, with
more than 7000 practicing lawyers.>” While the center of gravity remains San
Francisco, MPC members include at least two large firms that are based

3% The National Law Journal reported in 1992 that the following firms
were members: (1) Cadwalader, Wickersham & Taft; (2) Chadbourne &
Parke; (3) Cleary, Gottlieb, Steen & Hamilton; (4) Cravath, Swaine &
Moore; (5) Davis Polk & Wardwell; (6) Debevoise & Plimpton; (7) Dewey
Ballantine; (8) Donovan Leisure Newton & Irvine; (9) Fried, Frank, Harris,
Shriver & Jacobson; (10) Kaye, Scholer, Fierman, Hays & Handler; (11)
Lord Day & Lord, Barrett Smith (12) Milbank, Tweed, Hadley & McCloy;
(13) Mudge Rose Guthrie Alexander & Ferdon; (14) Paul, Weiss, Rifkind,
Wharton & Garrison; (15) Proskauer Rose Goetz & Mendelsohn; (16)
Rogers & Wells; (17) Shearman & Sterling; (18) Simpson Thacher &
Bartlett; (19) Sullivan & Cromwell; (20) White & Case; and (21) Winthrop,
Stimson, Putnam & Roberts. Edward A. Adams, N.Y. Firms are Hit First;
Malpractice Hikes to Spread?, NAT’L L.J., Oct. 26, 1992, at 15.

33 Tom Baker & Rick Swedloff, LPL Ins. Interviews, Interview with
Respondent #32, at 8 (June 7, 2013) (unpublished interviews, on file with
authors) [hereinafter LPL Ins. Interviews, Interview with Respondent #32]
(“BAR is, it’s a group that consists of 16 or I believe it’s now 16. It might be
17 of the leading New York firms.”).

3 Mary Ann Galante, Malpractice Rates Zoom: Legal Insurance
Crisis, NAT’L L.J., Jun. 3, 1985, at 19.

37 See http://www.reedsmith.com/thomas_igoe/ [https://perma-
archives.org/warc/RSV6-N8RZ/http://www.reedsmith.com/thomas_igoe/ |
(last visited June 12, 2016), (identifying Mr. Igoe as of counsel to Reed
Smith and President and Chairman of MPC Insurance, Ltd. and reporting
that MPC is “a Vermont captive insurance company owned by 9 national and
international law firms that provides professional liability insurance
coverage for more than 7,000 attorneys practicing in the United States and
in many foreign jurisdictions.”).
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elsewhere.®® The third, Attorneys Insurance Mutual Risk Retention Group
(AIM), was formed in 1985 by a group of 21 California-based law firms with
about 1500 lawyers.** AIM now has 13 law firm members with about 2600
lawyers.*

The three differ from ALAS in a variety of other ways in addition to
their size and geographic concentration. First, rather than an internal staff,
they are staffed by people from a major insurance brokerage firm, with
leadership and assistance from committees primarily composed of partners
from member firms.*! Aon manages BAR and AIM; Marsh manages MPC.*

38 Dorsey & Whitney, which is based in Minneapolis, has publicly identified
that it is a member of MPC. Jay R. Lindgren, Building the Peoples Stadium:
Dorsey & Whitney LLPs Response to Request for Qualifications/Proposals to
Serve as Legal Counsel to the Minnesota Sports Facilities Authority, DORSEY &
WHITNEY LLP 10, https://www.scribd.com/doc/110875888/Dorsey-Whitney-
legal-services-proposal (last visited June 12, 2016). We infer that Reed Smith,
which is based in Pittsburgh, is a member from the fact that the firm website
indicates that the COO is a member of the MPC finance committee and a senior
lawyer who is of counsel is President and Chairman of MPC.

3 Debra Cassens Moss, Going Bare: Practicing Without Malpractice
Insurance, 73 A.B.A.J. 82, 86 (1987) (“The Los Angeles firm of Manatt,
Phelps, Rothenberg, Tunney & Phillips responded to high premiums by
joining about 20 other California firms to form Attorneys Insurance Mutual
Ltd.”); Tom Baker & Rick Swedloff, LPL Ins. Interviews, Interview A with
Respondent #10, at 6 (Sept. 16, 2014) (unpublished interviews, on file with
authors) [hereinafter LPL Ins. Interviews, Interview A with Respondent
#10] (“They had 21 firms; 1,500 lawyers, no capital.”).

Y0 LPL Ins. Interviews, Interview A with Respondent #10, supra note
39, at 9; Tom Baker & Rick Swedloff, LPL Ins. Interviews, Interview B with
Respondent #10, at 7 (Sept. 16, 2014) (unpublished interviews, on file with
authors) [hereinafter LPL Ins. Interviews, Interview B with Respondent
#10]; See also California Lawyer’s Annual Professional Liability Insurance
Report, CAL. LAW., Feb. 2010 at 28, 28-29.

#1See email from Respondent #16 (Jan. 5, 2015) (on file with authors)
(confirming that Aon’s role in managing BAR is widely known among LPL
insurance professionals).

2 Aon’s large presence in the LPL market is attributable to Aon’s acquisition
of the Minet brokerage, which was originally based in Montreal, where it served
as the North American point of contact for the London Market’s extensive U.S.
professional liability insurance customer base. The Business Insurance directory



2017 MUTUALLY ASSURED PROTECTION 19

In each case, the broker arranges for all of the LPL insurance of the member
firms.* Second, all three have departed from strict unitary rating. Premiums
for the lower levels of coverage start with a per lawyer unitary rate, but are
adjusted using debits or credits that reflect unusually poor or unusually good
claims experience.* Third, consistent with the active involvement of major
brokers, all three provide access to higher level excess insurance; firms pay
an individualized, risk-rated price for that coverage, with the mutual
functioning as a purchasing group that seeks to ensure consistent access to
the high levels of insurance needed, especially by many of the BAR and
MPC member firms.*

The three also differ from each other in some ways. For example,
the BAR insurance program consists of three-year LPL insurance policies,
typically rolled over each year (meaning that members get new three-year

of alternative risk financing facilities identify Marsh as the manager for MPC. B/
Directory of Alternative Risk Financing Facilities, BUS. INS. (Nov. 12,
2000), http://www.businessinsurance.com/article/20001112/ISSUE01/1000165
7; See also Tom Baker & Rick Swedloff, LPL Ins. Interviews, Interview with
Respondent #23, at 18-19 (June 28, 2013) (unpublished interviews, on file with
authors) [hereinafter LPL Ins. Interviews, Interview with Respondent #23]
(describing MPC as largely “self-administered” by the law firms).

B See Id. (“Well, they’re arrangers, I guess is the way I’d put it. They
arrange different layers of insurance”); Tom Baker & Rick Swedloff, LPL
Ins. Interviews, Interview with Respondent #5, at 17 (Nov. 7, 2013)
(unpublished interviews, on file with authors).

“ LPL Ins. Interviews, Interview with Respondent #32, supra note 35,
at 11 (“[T]he way it basically works is that there is a unitary rating by the
insurers across the group, but we have firms that have particularly favorable
claims history effectively get a rebate that’s paid by firms that have
particularly less favorable claims history.”).

4 Tom Baker & Rick Swedloff, Liability Insurer Data as a Window on
Lawyers’ Professional Liability Liability, U.C. IRVINE L. REV. 1273, 1287
n.44 (2016). While the total limits available to the firms are highly
confidential, we can report that the amounts available are in the hundreds of
millions of dollars. See Tom Baker & Rick Swedloff, LPL Ins. Interviews,
Interview with Respondent #5, at 17 (Nov. 7, 2013) (unpublished interviews,
on file with authors).
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policies each year).** BAR has the option in any particular year not to roll
over the policy into a new three-year policy with a new price, but rather to
keep the same policy at the same price for one or two more years, providing
protection against short term price increases.*’ In addition, BAR does not
provide its member firms a complete layer of either primary or excess
insurance. Instead, BAR participates as a minority interest in “quota share”

46 Adams, supra note 34, at 21; LPL Ins. Interviews, Interview with
Respondent #32, supra note 35, at 8.
47 As one of our respondents explained,

[1]t’s understood that [the three-year policy is] there basically to
guard against what we would consider misbehavior by the insurers,
mainly refusing to reduce rates during periods where clearly claims
experience and their profitability merits it, or trying to make up in
one year for losses.

We have an understanding with our insurers that the objective is
that when they’re incurring losses, they will get premium increases,
but they will have to be patient, and not try and make it all back in
one year—that they’ll have to do it somewhat gradually—but that
on the flip side, in a soft market, we will not try and extract for that
one huge premium decrease in a space of a year. We will be patient
on that end so that it does not shock them with the huge loss of
income, premium income. . . .

Tom Baker & Rick Swedloff, LPL Ins. Interviews, Interview with
Respondent #19, at 11 (June 18, 2013) (unpublished interviews, on file with
authors) [hereinafter LPL Ins. Interviews, Interview with Respondent #19].
Another respondent told us an instructive story about a meeting with BAR
members and Hank Greenberg, former head of AIG, at a time when
Greenberg wanted to substantially increase premiums. Apparently, no one
told Greenberg that the BAR had a three-year policy, so his attempted
bullying was ineffective: the BAR firms responded, first, by exercising the
option to keep the AIG coverage in place at the then current price and, soon
after, by replacing AIG in the BAR program. See Tom Baker &
Rick Swedloff, LPL Ins. Interviews, Interview with Respondent #34, at 4-6
(June 18, 2013) (unpublished interviews, on file with authors) [hereinafter
LPL Ins. Interviews, Interview with Respondent #34].
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primary and excess layers of insurance, with the majority interest provided
by commercial insurers — either stock companies or Lloyd’s syndicates.*
The “lead insurer” sets the price for each layer.*

MPC provides its primary layer of insurance through a commercial
insurance policy issued by Lexington Insurance Company, a company in the
AIG insurance group with a very high credit rating, that is 100% reinsured
by MPC.% In this kind of “fronting” insurance arrangement (which is a
relatively common approach for large scale commercial enterprise), the law
firms get the benefits of mutual insurance and a high credit rating, without
the mutual needing to go through the effort required to get its own credit
rating. In addition, MPC has an annual member auditing process that is more
extensive than the others.”!

“ LPL Ins. Interviews, Interview with Respondent #32, supra note 37,
at 9 (“There is a piece of every firm’s cover that is actually written and
retained by BAR.”). In a quota share insurance arrangement, a group of
insurers each takes a share of the risk in a layer of insurance, similar to the
way that a Lloyd’s syndicate operates. For example, the New York Law
Journal reported in 1993 that BAR was responsible for 10% of the $20
million primary insurance lawyer, 7.5% of the first layer excess insurance
policy of $20 million, and 15% of a second layer excess insurance policy
with an unspecified limit. Edward A. Adams, Paul Weiss Payout in RTC
Accord Put at $2 Million, N.Y. L.J., Oct. 1, 1993, at 21.

¥ See Edward A. Adams, Lawyers’ Malpractice Premiums Drop at
Last; Decline, First in 10 years, after 1,000% rise, N.Y.L.J., Dec. 12, 1994,
at 21 (reported that BAR switched the lead primary position from one
Lloyd’s syndicate to another in 1993 because the former syndicate refused
to continue to offer three-year policies).

9 Financial Data for Lexington Insurance Company, FLA. SURPLUS
LINES SERVICE OFFICE, http://industrydata.fslso.com/InsurerFinancials/find
ata.aspx?id=57 (last visited June 12, 2016) (reporting that Lexington
Insurance Company was rated A by A.M. Best Rating in
2015). Lindgren, supra note 38, at 10 (“Dorsey’s professional liability
insurance carrier is MPC Insurance Ltd, with the front carrier being
Lexington Insurance Company and excess policies written by many other
insurers.”).

1A respondent who is not associated with MPC described the process
to us as follows:
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Finally, AIM retains significantly less risk than MPC or BAR.
Although AIM offers its members a $9 million primary insurance policy, it
supports that policy by buying reinsurance in the commercial insurance
market.*> Thus, as compared to the other small mutuals, AIMs risk transfer
arrangements are more like a group purchasing service than a mutual insurer.

C. THE RISK PURCHASING GROUP: PILOTLEGIS
PilotLegis is the trade name of a risk-purchasing group that functions

in many ways like the three smaller mutual insurers. Unlike the other groups,
however, PilotLegis does not assume any risk, though it reportedly has an

It’s pretty intrusive. They have sit-down meetings with people and
they can walk through the hallways, apparently, and pick somebody
out of thin air and start interviewing them, asking them if they’ve
read the manual, do they understand whatever issues they’re dealing
with at the time.

LPL Ins. Interviews, Interview B with Respondent #10, supra note 40, at 4.
A commercial insurance executive provided a similar account:

I will tell you that if you talk to the MPC people—and you probably
can—they’ve had unbelievably good results, at least they had when
I was looking at them—even though some of their firms like [] have
seen some tough days, they would argue that it was all about peer
review. It was all about their ability to ask questions that no firm
was gonna answer an insurance underwriter about. Now [ would
argue you can ask those questions if there’s ten of you and you’re all
going to the Olympic Club together.

Tom Baker & Rick Swedloff, LPL Ins. Interviews, Interview with
Respondent #16, at 20 (November 16, 2013) (unpublished interviews, on file
with authors) [hereinafter LPL Ins. Interviews, Interview with Respondent
#16]. ALAS also has extensive member audits, but on a less frequent basis.

2 LPL Ins. Interviews, Interview B with Respondent #10, supra note 40,
at 16.
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organizational structure in place that would allow it to assume risk if it were
unable to obtain adequate insurance in the commercial market.>

PilotLegis has 39 member firms, all of which are mid-sized law
firms (20-200 lawyers), with a total of about 1600 lawyers, with about half
practicing in California.>* Aon manages PilotLegis.”> Aon plays a larger role
in setting the agenda for PilotLegis than the broker/manager in any of the
small mutuals, but law firm members are actively involved in creating and
maintaining the culture.>

The PilotLegis website contains the following statement from its
chairman (Jeffrey Sharp, managing partner of a Chicago-based intellectual
property firm) about the group’s approach:

Through group purchasing power, our members enjoy preferential
treatment in the LPL marketplace, more predictable pricing, and a
stable source of insurance. Member firms also learn from each other
in a myriad of ways, including the sharing of risk management and
practice management procedures, a cornerstone of the program.’’

The website describes the group’s pricing approach as follows:

PilotLegis was not designed to “beat the market,” but rather, offers
stability through both multiyear and annual policies at competitive,
intelligent terms. Where PilotLegis is different is in our approach to
risk management. We have a passion for helping law firms identify
and reduce their risk, leading to fewer claims, better service for
claims when they do arise, and stronger long-term relationships with

3 Attorneys' PG Positioned  to  Become  RPG ~ When
Market Hardens, 13 RISK RETENTION REP., Dec. 1999 (describing PilotLegis’s
preliminary plan for conversion to an RRG).

>4 See Member List, PILOTLEGIS, http://www.pilotlegis.com/members/
memberlist (last visited June 7, 2016).

33 See generally AonPartnership with PilotLegis RPG, PilotLegis, http://www.
pilotlegis.com/Templates/media/PDF/AonDescription.pdf (describing the services
Aon provides for PilotLegis).

3¢ Letter from our Chair, PILOTLEGIS, http://www.pilotlegis.com/who/letter
(last visited June 7, 2016) (describing the important role PilottLegis’s members have
played in creating and maintaining its culture).

T1d.
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underwriters. ... Members understand that PilotLegis is not just an
insurance product, but also a better way of doing business.*®

D. PLUG — THE PROFESSIONAL LIABILITY UNDERWRITING
GROUP

The final LPL mutual is the Professional Liability Underwriting
Group, which issued insurance policies from the mid-1980s liability
insurance crisis through 1991. PLUG was a captive insurer organized for a
group of about 15 large law firms during the insurance crisis to plug a gap in
a tower of insurance.’® The choice of the name — PLUG — was intentional.
The broker for the law firms involved — Minet, which is now owned by Aon
— was unable to obtain coverage for the law firms in the commercial market
for what was at the time a relatively high level excess layer of insurance.
With Minet’s help, the law firms created a captive that provided the missing
layer of insurance, with the expectation that the captive would be used to
“plug” the hole only as long as that layer could not be placed in the
commercial market. As of 1992, the firms were able to obtain the coverage
on acceptable terms in the commercial market, so PLUG stopped issuing new
policies to its members.®® Because PLUG was a short-term solution to a
capacity limit in the commercial market, it did not have the other features of
the other mutual insurers described in this section.

We include PLUG in our description of the forms of mutual
insurance presently available in the LPL market because, once Minet (now
part of Aon) paved the way, forming an entity like PLUG is always an option
for a group of law firms. The fact that law firms have not done this in the 30
years since the liability insurance crisis strongly suggests that the
commercial market is working adequately for the law firms that have chosen
not to join, or are unable to join, one of the LPL mutuals. We return to what
this means in Part V. In the next section we report what we have learned

38 Id. (answering the question of whether PilotLegis’ insurance products
are more affordable than competing products in the marketplace).

5 The National Law Journal reported in 1992 that the members of PLUG
were: Bingham, Dana & Gould; Breed, Abbott & Morgan; Cahill Gordon
& Reindel; Dechert Price & Rhoads; Eckert Seamans Cherin & Mellott;
Hale and Dorr; Irell & Manella; Kelley Drye & Warren; Latham & Watkins;
McGuire, Woods, Battle & Boothe; Piper & Marbury; Skadden, Arps,
Slate, Meagher & Flom; Thelen, Marrin, Johnson & Bridges; and
Weil, Gotshal & Manges. See Adams, supra note 34, at 15.

0 Id.
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from our qualitative research about why law firms remain in the LPL
mutuals.

Iv. THE DEMAND FOR MUTUAL LPL INSURANCE

The first puzzle of mutual insurance in economic theory is easily
stated: Because stock insurers are able to access all of the forms of capital
available on the capital markets, they should — absent a market failure — be
better able to spread risk than mutual insurers, which have access to more
limited capital market instruments because of the requirement that mutuals
must be owned by their members. The “puzzle” is: why are mutuals so
prevalent in parts of the insurance market, given that they face this
disadvantage?

The traditional answer is market failure. As insurance economics has
long held, and as insurance professionals have understood for even longer,
insurance markets are prone to market failure.®! Prior work in the law and
economics literature, most notably by Henry Hansmann, has identified a
variety of market failure explanations for the formation and success of
mutual insurance companies.® Our research suggests that three of these
reasons apply to the LPL insurance market: adverse selection, moral
hazard,®® and a long-term contracting problem exacerbated by the claims-

6! See generally Baker, On the Genealogy of Moral Hazard, supra note
15 (discussing the history of the insurance market understanding of the
problem of moral hazard and the importation of the concept into economics);
Tom Baker, Containing the Promise of Insurance: Adverse Selection and
Risk Classification, 9 CONN. INS. L.J 371, 374-76 (2003) [hereinafter
Baker, Containing the Promise of Insurance] (discussing the history of the
insurance market understanding of adverse selection and the importation of
the concept into economics).

62 See sources cited supra notes 7, 11.

% For discussions on the problem of moral hazard, see, e.g., Kenneth
Arrow, Uncertainty and the Welfare Economics of Medical Care, 53 AM.
ECON. REV. 941, 961 (1963) (noting the problem of moral hazard as a major
argument in favor of governmental provision of health insurance); KENNETH
ARROW, ESSAYS IN THE THEORY OF RISK BEARING 142 (Markham Publ'g
Co. 1971) (“[B]ut the insurance policy may, as we have seen, lead to a
motive for increased loss, and then the insurer or risk-bearer is bearing
socially unnecessary costs.”). For discussions on the problem of adverse
selection, see, e.g., George A. Akerlof, The Market for “Lemons”: Quality
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made form of liability insurance that became the prevailing form of
professional liability insurance in the U.S. in the late 1970s.* In this section
we report what we learned from our respondents about how the LPL mutuals
address these problems. We then provide a new, autonomy explanation for
the success of the mutuals that has not previously been reported in the
literature.

A. LONG-TERM CONTRACTING

We begin with the mutuals’ apparent comparative advantage in
addressing the long-term contracting problem because that was what our
respondents most emphasized about the benefits of belonging to a mutual: a
long-term relationship with an insurer that would remain in the LPL market
no matter what. The long-term, contingent nature of insurance relationships
creates a number of challenges for both insurers and policyholders.
Policyholders pay premiums for a promise that insurers will provide
coverage when called upon. But, because policyholders have infrequent
claims, it is often difficult to judge the value of the promise that insurance
companies provide. Policyholders need to have insurance in place over

Uncertainty and the Market Mechanism, 84 Q.J. ECON. 488, 492-93 (1970)
(noting that absent countervailing efforts by insurance companies, the
insurance pool will consist disproportionately of “lemons”—people with
undesirable risk characteristics—due to adverse selection); But
see Peter Siegelman, Adverse Selection in Insurance Markets: An Exaggerated
Threat, 113 YALE L.J. 1223, 1224 (2004) (recognizing that the problem of adverse
selection insurance markets may have been exaggerated since some features of
insurance demand may undercut or reverse the typical adverse selection
results). For historical review, see Baker, On the Genealogy of Moral
Hazard Genealogy, supra note 15; Baker, Containing ~ the  Promise  of
Insurance, supra note 61.

64 See George L. Priest, The Current Insurance Crisis and Modern Tort
Law, 96 YALE L.J. 1521, 1526 (1987) (“At about the same time, in the early
1980's, insurers initiated efforts to restrict coverage levels in certain
commercial lines by changing the terms of the basic policy from an
occurrence to a claims-made basis.”); Hansmann, The Organization of
Insurance Companies, supra note 7, at 129 (noting that the central problem
of long-term contracting in life insurance “lies in making provision for the
insurance company to maintain financial reserves adequate for paying off
claims”).
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periods for which it is not possible to have a fully specified contract. There
are too many things that could change to allow insurers to provide a fixed
price in advance, and specifying a formula in advance to account for all the
potential changes seems to be nearly as difficult. ® Accordingly,
policyholders worry that insurers will not stand by them if claims emerge,
that prices will spike for either endogenous or exogenous reasons, or that
insurers will drop the line of insurance altogether. Insurers, on the other
hand, worry about the adverse selection that results when the good risks drop
out of the insurance pool over time.*

Many of our respondents report that they believe mutual insurance
solves some of these problems. A general counsel who was involved in the
founding of one of the small mutuals put it this way:

By grouping together we could, and acting as a buyer group we
would, have greater market power than each firm does individually.
The animating principal behind [mutual] is very much one of
creating a stable insurance environment for all of its members. I
think we all accept that we may be paying a little bit of a premium
over what at least those of us that have better claims records could
get in the open market for the benefit of having that stability.®’

6 On the long-term uncertainties of liability insurance, see
generally Tom Baker, Insuring Liability Risks, 29 GENEVA PAPERS ON RISK
AND INS. 128 (2004) (explaining how a long duration of liability magnifies
development risks, contract risks, and financing risks for liability
insurance). On the long-term uncertainties of life insurance, see Hansmann, The
Organization of Insurance Companies, supra note 7, at 129-31 (explaining the
uncertainties of long-term contracting for life insurance).

% This concern, first expressed by life insurance companies in the 19th
Century, is the source of the label “adverse selection.” Life insurance
underwriters wondered why the mortality of their carefully “selected”
policyholders turned out to be no different than that of the population as a
whole. They reasoned that there was a contrary “adverse selection” force
operating on their policyholder pool over time, as the healthy people dropped
out and bought new policies that required a new medical
exam. See Baker, Containing the Promise of Insurance, supra note 61.

67 Interview with Respondent #32, LPL Ins. Interviews, supra note 35,
at 8. Rappaport found similar explanations for the success of mutual insurers
formed by municipalities. See, e.g., Rappaport, supra note 15, at 1563
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A second law firm general counsel reported:

I’ve never made a close study of the commercial premiums that we
would pay versus what we’re paying with [mutual], because I
think ... it’s the wrong question to ask. ... The question to ask is:
Will this carrier be there when the crunch comes?%®

A long time LPL insurance broker concurred:

I mean, the market’s been so soft for so long. [ mean, any law firm
could pick up the phone, probably save ten percent just by making
one phone call. It’s kind of just the way the market is. No, they’re—
the idea with [mutual] and the other groups is they’re pitching
stability and sort of pricing continuity and your ability to buy the
coverage so you’re not going to find yourself whipsawed in a market
that, where—as you used the example of the PLUG group, where
you got capacity one day and the next day it’s gone.*

Finally, yet another law firm general counsel explained, “there are plenty of
terrific commercial insurers out there,” but “they have varying degrees to
which they are committed to the professional liability market,” and “you
don’t want to be hooked up in a substantial way with an insurer that decides
it doesn’t want to write this kind of insurance anymore or having nothing to
do with your particular firm.””

Prior work has examined the long term contracting problem in
relation to life insurance, but, as our respondents emphasized, liability
insurance presents this problem, too. Indeed, if there is a single dominant
theme about the benefits of belonging to an LPL mutual insurer, it is stability.
This emphasis on stability addresses three interrelated concerns: 1) that

(“[U]nlike the commercial insurers, which come and go from the market as
they ride the insurance cycle, pools are there ‘through thick and thin.””).

68 Interview with Respondent #24, LPL Ins. Interviews, at 6-7 (July 12,
2013) (unpublished interviews, on file with authors) [hereinafter LPL Ins.
Interviews, Interview with Respondent #24, LPL Insurance Interviews].

8 LPL Ins. Interviews, Interview B with Respondent #10, supra note 40,
at 12-13.

" Tom Baker & Rick Swedloff, LPL Ins. Interviews, Interview with
Respondent #30, at 10 (May 29, 2013) (unpublished interviews, on file with
authors) [hereinafter LPL Ins. Interviews, Interview with Respondent #30].



2017 MUTUALLY ASSURED PROTECTION 29

short-term idiosyncratic events will change the price that a firm pays for
insurance; 2) that insurers will act opportunistically or leave the market if a
“hard market” arises; and 3) that changing insurance policies or insurance
carriers, whether in a hard market or otherwise, will expose firms to
uncovered losses.

More stable pricing. Liability insurance pricing is a very
complicated topic that does not need to be probed deeply to understand the
mechanism by which mutual insurers provide stable pricing and why law
firms value that stability. The two main mechanisms are the unitary (or
quasi-unitary) pricing described earlier and the mutuals’ willingness to lag
the pricing changes in the commercial LPL market as liability insurance
prices move through the “boom” and “bust” swings of the liability insurance
underwriting cycle.”! Unitary or quasi-unitary pricing moderates the short-
term impact that a large claim or set of claims could have on the price of any
individual law firm. The willingness to lag the market through the
underwriting cycle means that law firms have time to adjust to long term
changes in the liability insurance prices. Both of these mechanisms are only
sustainable when the members of an insurance pool credibly commit to
remain in the pool even when some members of the pool are thereby required
to pay more for their insurance than they could pay elsewhere.”

"I See Baker, Underwriting Cycle, supra note 22, at 396; See also Scott
E. Harrington, Tort Liability, Insurance Rates, and the Insurance
Cycle, in BROOKINGS-WHARTON  PAPERS ON FINANCIAL  SERVICES 97
(Robert E. Liton & Richard Herring eds., 2004) (discussing the volatility in
premiums, coverage availability, and insurers’ reported profits in the context
of expanding tort liability).

2 This commitment to the pool is credible given the stability of the
membership of ALAS, BAR, and MPC since their genesis regardless of the
difference in claims experience. The extent of the commitment to ALAS, for
example, which has the purest unitary pricing regime, can be seen in the
report from a senior executive at a leading commercial insurer who said
that “squeaky clean firms” —i.e., “a firm [with] 10 years of loss experience
and never had a claim over the retention” — that bought insurance in the
commercial market in 2014 were “probably paying about 30, 35 points off
the ALAS rate.” Tom Baker & Rick Swedloff, LPL Ins. Interviews,
Interview with Respondent #18, at 11 (Dec. 20, 2013) [hereinafter LPL Ins.
Interviews, Interview with Respondent #18]. Our sense is that the
LPL mutuals do not attempt to protect firms from changes in industry-wide
risk, except as part of an overall effort to smooth year-to-year changes in
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The long-term commitment of their members allows the mutuals, in
turn, to commit to long term relationships with the commercial insurers and
reinsurers in their program. The general counsel in a firm in one of the small
mutuals explained this benefit as follows:

[R]emember, in the [small mutual] context, I am looking to have a
viable commercial insurer forever. I’'m not looking to hit the insurer
for a big loss. Then they up my premium, and I say, “Sayonara, it
was nice to know you,” and I give my business to somebody else. I
am looking for them to make a reasonable level of profit. We can
argue over reasonable, but a reasonable level of profit over a
sustained period, hopefully with minimum losses, so that everyone
in their shop is usefully employed and happy, and that I am not
subject to the vagaries of folks that can hurt me in knowing that I’ve
got cover by taking unreasonable positions that I’m not covered at
all.™

The program administrator from PilotLegis made this point directly in an
interview with the trade press: “In times when premiums are low, we are not going
to be paying the lowest, but in hard times, we will not be paying the highest.”’*

premiums. In that regard, the LPL mutuals follow what sociologists Richard
Ericson and Aaron Doyle described as an “absorbing risk approach to risk
management, helping the members of the mutual prepare for and bear their
share of non-firm specific increases in lawyers’ liability risk. See RICHARD
V. ERICSON & AARON DOYLE, UNCERTAIN BUSINESS: RISK, INSURANCE,
AND THE LIMITS OF KNOWLEDGE 180 (2004) (noting that one approach
insurers used to deal with the uncertainties of earthquake is to absorb its risk
in advance, through capital protection, capacity building, and the design and
construction of the built environment).

3 LPL Ins. Interviews, Interview with Respondent #34, supra note 47,
at 15.

" Margaret Hepper, PilotLegis’s program administrator, explains
how PilotLegis has focused on the good underwriting results, even with the
pressure of the soft market:

“When Pilot formed,” says Hepper, “the members wanted to
control how they purchased insurance.” She notes that the founders
of PilotLegis sought to establish predictability and stability in
professional liability insurance irrespective of market conditions and
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Commitment to the market. The most important aspect of the stability
provided by mutual insurers, according to our respondents, is long term commitment
to the LPL market, regardless of insurance market conditions. Law firms
express concerns about insurers’ long term commitment to the LPL market
particularly because of a concern that there could be another liability
insurance crisis.”” ALAS, MPC, AIM and BAR were formed when the
liability insurance crisis of the mid 1970s was a recent memory, and they
famously protected their members in the liability insurance crisis in the mid-
1980s, which was the most extreme event in the U.S. liability insurance
market since industry wide data have been collected.”

formulated an agreement with its underwriters that the group's
premiums would experience controlled changes thereby avoiding
the severe price swings of the open market. Hepper says that, "In
times when premiums are low, we are not going to be paying the
lowest, but in hard times, we will not be paying the highest."

Attorneys’ PG Positioned to Become RRG When  Market
Hardens, supra note 53.

75 See sources cited supra note 71.

" From Industrial Insured Captive to Risk Retention Group: What’s Life
Like Now?, 11 RISK RETENTION REP. Feb. 1997 (introducing the historical
background on the evolution of ALAS); Baker, The Shifting Terrain of Risk
and Uncertainty, supra note 22, at 33 fig.3 (showing that the mid-1980s
experienced the most dramatic changes in real aggregate premiums for
liability insurance). In the “non-statutory” lines of liability insurance (i.e.
other than auto and workers compensation) the total amount of premiums
collected in the U.S. market as a whole at that time more than doubled over
a two-year period. This statistic understates the increase in insurance prices
during that period, because the supply of insurance — i.e. the amount of
insurance that the publicly reporting insurers could write at any price —
shrunk during this period. This means that insurance prices increased by
more than the total amount of premiums paid and, thus, that insurance
purchasers paid much higher premiums for less total coverage. Id. at 536
(“During a ‘hard market,” prices significantly exceed costs and insurers can
implement new restrictions on coverage and underwriting.”). The publicly
available information about insurance premiums is taken from financial
reports that provide only the aggregate premiums collected, not the prices
charged for that insurance.
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This commitment is credible because, unlike the stock insurers and
London Market syndicates that constitute the commercial insurance market,
the mutual insurers do not have the option of withdrawing their capital from
LPL insurance and moving into another market. Moreover, because the
members own the mutual, there is less concern that the insurer will behave
opportunistically vis-a-vis the policyholders when things change either with
the firm or with the market. This stability allows the mutual insurers and their
(re)insurance partners to adjust prices over time to bring long-term losses
and premiums into alignment despite unanticipated changes in law firm or
underwriting cycle risks.

Protection from continuity risk. A third aspect of the stability
provided by mutual insurers is protection from what the insurance trade
literature refers to as “continuity risk.” This is the risk that a claim may fall
into a coverage gap created by the fact that liability insurance policies
provide coverage for a comparatively short period.”” This risk comes from
the structure of claims-made liability insurance. Claims-made policies
generally includes policy provisions that are intended to protect insurers
against adverse selection, but that can be invoked in situations in which that
underlying purpose does not apply, especially if a law firm switches from
one insurer to another. To illustrate that concern, one general counsel
referred to the “horror story” of the Philadelphia law firm Pepper Hamilton,
which had a coverage dispute with its commercial insurers about whether a
claim should have been filed in a prior year.”®

The mutual insurers address continuity risk by keeping the same
primary insurance contract in place for a very long time, by credibly
committing to avoid contesting coverage for a claim based on the kinds of
technicalities that produce continuity risk,”” and by making sure that the

" Wayne E. Bernstein, Ensuring Continuity of Coverage in
D&O and EPLI Policies, PROP. CASUALTY 360 (Aug. 1, 2005), http://
www.propertycasualty360.com/2005/08/01/ensuring-continuity-of-coverage-in-d-
o-and-epli-policies. See also Michael F. Schleigh, Owning up to Attorney
Failures: The Need to Disclose Potential Liabilities When Applying for
Malpractice Policies, 39 BRIEF 44, 44 (2010) (noting that law firms must
fully disclose potential problems in order to avoid falling into a coverage
gap).

8 Exec. Risk Indem., Inc. v. Pepper Hamilton LLP, 919 N.E.2d 172
(N.Y. 2009).

7 Because the mutuals purchase reinsurance from the commercial
market and, except for ALAS, arrange excess insurance on behalf of their
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excess policies that their members purchase are true “follow form” policies
— meaning that the excess policies have exactly the same terms and
conditions as the primary policy. Notably, the one large law firm mutual that
doesn’t provide its own primary layer of insurance — BAR — buys three year
policies and takes a significant share of the risk under those policies as a way
to obtain favorable, consistent policy terms and favorable, consistent
insurance coverage determinations by the commercial insurers in their
program.

Summary. Whether our explanation is accurate or not, the stability
the mutuals have experienced is remarkable. Above all, members tend to
remain members. As an illustration, ALAS reports that the decline in the
number of law firm members from a high in 1991 is largely attributable to
consolidation among member firms (the total number of lawyers ALAS
insures has increased since then), and that when non-member firms merge
with member firms the resulting merged firm almost always remains an
ALAS member.*! BAR members appear to be as loyal, or perhaps even more
loyal than ALAS members. While 4 of the original 21 member firms have
dissolved and two other member firms merged with firms that have different
LPL insurance traditions, the rest remain BAR members — a full 36 years

members, they cannot ignore contractual requirements, but what they can do
is to employ the most favorable continuity risk conditions and exclusions in
their policies, conduct regular counseling on how to comply with the
continuity risk conditions, take the most favorable position on what
constitutes compliance with those conditions and, in general, look for
coverage. See Tom Baker & Rick Swedloff, LPL Ins. Interviews, Interview
with Respondent #52, at 10-11 (June 21, 2016) [hereinafter LPL Ins.
Interviews, Interview with Respondent #52].

80 See supra Part I11.B.

81 The current count of member firms is down from a high of 374 firms
in 1991, largely as a result of the consolidation of the legal market during
that period, rather than the loss of members to the commercial market. ALAS
reports that most of the reduction in member firms is attributable to mergers,
and that, on the whole, mergers have resulted in an increase in the number
of lawyers that ALAS insures. The current count of lawyers is down from a
high point of 63,420 in 2008, largely as a result of attrition at member firms
following the financial crisis of 2008. ATTORNEYS’ LIAB. ASSURANCE
Soc’y LTD., 2010 ANNUAL REP. 5 (2011). (notes on “Membership
Activities™).
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after formation.®? MPC appears to have a similar record. Two members left
to join AIM (reportedly because they were more similar to the mid-sized
firms in AIM than the very large firms that predominated in MPC), and other
firms have failed, but no firm has left for the commercial market or to join
ALAS.* Indeed, when MPC members have merged with or joined other
firms, the combined firm has remained an MPC member.?*

B. ADVERSE SELECTION

From an insurance economics perspective, the long-term contracting
problem is one kind of adverse selection problem. Nevertheless, we
addressed it separately and first because that is how our respondents
explained the benefits of mutual LPL insurance to us. The insurance
economics explanation is as follows. Insuring against legal malpractice risks
requires longer term relationships than are possible to fully specify in
advance. Law firms rationally worry that their insurers will turn out to be
“lemons” — abandoning them if claims emerge, unreasonably or

82 Of the original 21, the four that dissolved are Dewey, Donovan, Lord
Day, and Mudge Rose; the two that merged with firms known to obtain their
insurance in other ways are Rogers & Wells (merged with the UK firm
Clifford Chance) and Winthrop Stimson (merged with Pillsbury, which
remains a member of MPC, as indicated by the report on the firm’s website
that the General Counsel is on the board of directors of MPC). We
understand that at least one firm has joined since the list was published in
1992.

8 LPL Ins. Interviews, Interview A with Respondent #10, supra note 39,
at 10 (reporting on firms leaving MPC for AIM).

8 We infer that Reed Smith joined MPC when it absorbed a group of
lawyers from  Thelen. See Christie Smythe, Thelen  Secures  Exis
from Loewens Bond Offering Suit, LAW360 (June 2, 2010, 5:50 PM EDT),
https://www.law360.com/articles/172529/thelen-secures-exit-from-
loewen-bond-offering-suit (reporting that MPC was Thelen’s insurer).
Pillsbury Winthrop Shaw Pittman is a member of MPC. Pillsbury was a
founding member of MPC that later merged with BAR member Winthrop
Stimson and ALAS member Shaw Pittman. See ATTORNEYS' LIAB.
ASSURANCE SOC'Y LTD., 1998 ANNUAL REP. 55 (1999) (listing
Shaw, Pittman, Potts and Trowbridge as an ALAS member); List of
BAR member, supranote 5 (listing Winthrop Stimson as a BAR
member).
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unexpectedly raising prices, or exiting the legal malpractice insurance
market altogether. Insurers, on the other hand, rationally worry that the good
law firm risks will drop out of the insurance pool leaving them with the
“lemon” law firms. The LPL mutual insurers address this adverse selection
problem by credibly committing to remain in the market and by formal and
informal structures that sufficiently commit the low risk firms to long term
membership, as we explained in the prior section.

The LPL market also faces a more general adverse selection problem
that is present in insurance markets even when there is no long term
contracting problem. Given the potential information asymmetry between
insurer and policyholder, insurance companies cannot perfectly differentiate
between good risks and bad risks, with the result that they need to charge
higher prices and provide less complete insurance than they would if they
had better information.® Prior work has suggested that mutual insurers may
have a comparative advantage over stock insurers in this regard because the
members of a mutual may be better able to assess the risk posed by their
fellow members and, correspondingly, more willing to open up to the mutual
about their own risks. For example, Henry Hansmann theorized that firms
that are part of an industry would be better at assessing the risk of other
members of that industry than an insurer would be. Hansmann argued that
“the cost of information about the riskiness of individual insureds [is] lower
to firms within the industry than to those outside of it.”*¢

We find some evidence to support this theory in the structure of the
mutual insurers, especially the smaller ones. The participating law firms
know a great deal about each other outside of the membership and
underwriting process, and they are better positioned than an insurance
underwriter to use that process to uncover weaknesses that pose unusual
liability risks. A partner in a small group mutual member firm described their
comparative advantage as follows:

85 See Michael Rothschild & Joseph Stiglitz, Equilibrium in Competitive
Insurance Markets: An Essay on the Economics of Imperfect Information, 90
Q.J. ECON. 629, 632 (1976) (noting that “those with high accident
probabilities will demand more insurance than those who are less accident-
prone”); Akerlof, supra note 63, at 493 (noting that “insurance companies
are particularly wary of giving medical insurance to older people due to the
problem of adverse selection,” and that this “principle of ‘adverse selection’
is potentially present in all lines of insurance.”).

8 Hansmann, The Organization of Insurance Companies, supra note 7, at
146.
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If T were a senior executive of a big [insurance] company in
Europe, ... [and] could look at everything about the US market and
say, “How do I judge which firms are good risks, which firms are
not good risks?” It just so happens because of our group, we know
how to make those judgments quite well, because we’re dealing with
people in our group that we’ve known for decades and we’ve all
helped each other deal, or create first-rate risk management
programs and claims handling programs and policy form. ... But I
don’t know how Swiss Re goes to New York and looks at—1I’1l just
pick a name, cause they don’t exist anymore—Dewey. I don’t know
how they do it. I’ll never have to worry about it, cause we’re just
ahead of the curve. That’s what we think.?’

An executive in a commercial insurance company also observed that the
smaller mutual insurers have an advantage over commercial insurers in
underwriting:

I'will tell you that if you talk to the MPC people—and you probably
can—they’ve had unbelievably good results, at least they had when
I was looking at them—even though some of their firms like [] have
seen some tough days, they would argue that it was all about peer
review. It was all about their ability to ask questions that no firm was
gonna answer an insurance underwriter about. Now I would argue
you can ask those questions if there’s ten of you and you’re all going
to the Olympic Club together.*®

A related selection advantage of the mutual follows from the time
and energy that the mutuals demand of their members, especially in relation
to loss prevention and claims review. Firms with a greater willingness to
engage in these time consuming loss prevention activities may be more likely
to join the mutual and more likely to stay in the mutual.®® As one general

87 LPL Ins. Interviews, Interview with Respondent #26, supra note 16,
at 14.

8 LPL Ins. Interviews, Interview with Respondent #16, supra note 51,
at 20.

8 An economist would call this propitious selection on moral
hazard. See Liran Einay, et al., Selection on Moral Hazard in Health
Insurance, 103 AM. ECON. REV. 178, 178 (2013) (presenting empirical
evidence) (“[I]ndividuals may select insurance coverage in part based on



2017 MUTUALLY ASSURED PROTECTION 37

counsel explained in response to our question about why he had not
recommended that his firm join ALAS, “Joining ALAS meant a kind of
commitment of time and energy that I think a lot of people just didn’t feel
like making.”° The willingness to make that commitment may signal that
the firm is a better fit for ALAS, both in terms of commitment to loss
prevention and to a long term relationship with ALAS.

In addition to engaging in careful selection of its members, a mutual
insurer could also combat adverse selection by promoting a sense of
solidarity among its members that makes them more willing to share
information about their risks and more willing to make a long-term
commitment to remain in the mutual. Consider the makeup of the mutuals as
described above. BAR and MPC are a veritable who’s who of top firms in
New York City and San Francisco. Over one-third of ALAS members are on
the AmLaw 200 and they represent one-quarter of all firms over 1,000
lawyers.”! Further, AIM and ALAS (which appear to be more actively
interested in new members than BAR or MPC) are notoriously careful in
selection, which provides some support for this theory.®? This selectivity
creates a sense that member firms are living up to certain professionalism
standards and promotes a sense of solidarity that encourages the sharing of
risk-related information:

You probably have a conception of your peer group—either
your Penn Law peer group or in-your-field peer group. We probably
have a view of that, that cuts across quality, the competence, and
there is a kind of a view that there’s a slight—we’re still a little old-
fashioned—where culture actually matters. It’s thought to be a good
thing that when you have a partners’ meeting, everyone actually can
sit around the same table. ... There is this sense in which a little pride
of culture matters. The profession has actually been experiencing a

their anticipated behavioral (‘moral hazard’) response to insurance, a
phenomenon we  label  ‘selection on moral hazard.””); David
Hemenway, Propitious Selection, 105 Q.J. ECON. 1063 (1990).

% Tom Baker & Rick Swedloff, LPL Ins. Interviews, Interview with
Respondent #21, at 10 (Dec. 18, 2013) (unpublished interviews, on file with
authors) [hereinafter LPL Ins. Interviews, Interview with Respondent #21].

1 See supra note 5.

%2 For a discussion on ALAS’s selectivity, see supra note 26. See
also LPL Ins. Interviews, Interview A with Respondent #10, supra note 39,
at 8.
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decline in professionalism and becoming more and more like
accounting firms. That’s a bad thing. It’s bad for the quality of life.
It’s bad for the quality of representation. It’s bad for risk. It’s terrible
for associates. I would say there’s a certain way in which there’s a
high degree of homogeneity on that, as expressed.”

I mean one of the reasons that these firms are comfortable with
each other is we’re all comfortable that each of us values our
reputations. Putting aside claims experiences, etc., we’re all
comfortable that each of the members of the group believes in risk
management, simply in terms of preserving their reputations as firms
that don’t do the sorts of things that expose them to malpractice
claims.”

[W]e created the [mutual] because of our desire to be able to
control our own at least primary layers of insurance, control the
terms and conditions of our policies and see that all the members of
the group lived up to the kind of risk management that we all believe
in. That’s exactly why we did it.*

ALAS, as you probably know, but if you don’t, I can give you
all this information about it—that’s really kind of a band of brothers
type approach. They would do a lot of peer review and those sorts
of things.”

Of course, this is not solidarity with the legal profession as a whole, but
rather solidarity with the slice of the legal profession that forms the

% Tom Baker & Rick Swedloff, LPL Ins. Interviews, Interview with
Respondent #35, at 12 (May 28, 2015) (unpublished interviews, on file
with authors) [hereinafter LPL Ins. Interviews, Interview with Respondent
#35].

% LPL Ins. Interviews, Interview with Respondent #19, supra note 47,
at 12.

% LPL Ins. Interviews, Interview with Respondent #26, supra note 16,
at 6.

% LPL Ins. Interviews, Interview with Respondent #16, supra note 51,
at4.
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membership of the mutual. That slice is a comparatively elite one, with the
associated elitism serving as part of the attraction of the mutual.”’

C. MORAL HAZARD

This solidarity is also part of the reason why mutual insurers may
also be better at managing the potential moral hazard of LPL insurance. As
insurance scholars know well, moral hazard presents potential problems for
both the insurer and the policyholder.”® Insurers worry that indemnification
will cause policyholders to take less care to avoid causing harms and will
take less care to minimize those harms that do materialize. Policyholders
worry that insurers will take their money up front and then, when claims
come in, refuse to provide, or only reluctantly or partially provide, the
coverage for which the parties bargained. We find evidence that the LPL
mutuals may have a comparative advantage in addressing both these aspects
of moral hazard.

Loss Prevention. Insurers have a number of tools to manage
policyholder moral hazard, including pricing on risk, underwriting, contract
design, claims management, loss prevention, research and education, and
engagement with policy makers, as we’ve discussed elsewhere.” Although

7 One law firm general counsel, not an ALAS member firm, described
the attraction of ALAS, only partly tongue in check, as follows: “It’s a cool
thing to be a part of. ALAS is for the studly firms.” See notes from
conversation with Respondent #35 (Nov. 10, 2015) (on file with
authors). See also LPL Ins. Interviews, Interview with Respondent #35,
supra note 93, at 3 (“[I]t’s a good idea to be a part of it, but I think that’s
what it is. It’s not a brand. I would guess some people are all proud that
they’re members of ALAS, it means they’re one of the big boys.”). For a
recent review of the stratification of the U.S. bar, see JOHN P. HEINZ &
EDWARD O. LAUMANN, CHICAGO LAWYERS: THE SOCIAL STRUCTURE OF
THE BAR 37-45 (Am. B. Found. 1994).

% See generally Baker, On the Genealogy of Moral Hazard, supra note
15; CAROL A. HEIMER, REACTIVE RISK AND RATIONAL ACTION:
MANAGING MORAL HAZARD IN INSURANCE CONTRACTS 29-31 (U.C. Press
1985) (noting that the moral hazard contains a matter of choice and can affect
the policyholder’s action, which will further change the odds and severity of
a covered peril and lead to different reactions of the insurer).

% Baker & Swedloff, supra note 15 (identifying risk-based pricing,
underwriting, insurance contract design, claims management, loss



40 CONNECTICUT INSURANCE LAW JOURNAL Vol. 24

LPL insurers use these tools to varying degrees, our respondents report that
they believe that one of the primary benefits of being part of ALAS—and
most of the smaller mutual insurers—is superior loss prevention services.

Our research suggests that law firms want help with loss prevention
and that the provision of those services binds the members to the mutual. In
that regard, it is important to be clear that none of our respondents suggested
that there is a classic ex ante moral hazard problem with regard to LPL
insurance. If anything, the emphasis that law firms place on LPL insurers’
commitment to loss prevention suggests to us that, to the extent that lawyers
think about LPL insurance at all, those thoughts encourage greater care, not
less.'® Thus, the potential difference between stock and mutual insurers lies
not in their ability to prevent lawyers from “slacking off” because of
insurance but rather in their ability to encourage lawyers to do more.

ALAS, especially, has a reputation for providing high quality loss
prevention services:

They’re the best in loss prevention support and assistance. ...
Not only their publications, they have seven or eight loss-prevention
counsel who are all former partners in ALAS firms and are very
experienced in the area. ... [Y]ou just call up, and you get an
ALAS—sophisticated ALAS person—who will work through a
problem with you; and if he or she doesn’t know the answer, they’ll
caucus and get back to you.'”!

Why do we stay with ALAS? It’s a couple of things. One is that
they have outstanding loss prevention resources. I mean better than
any other carrier or any other source we can imagine. They provide
a lot of educational and a lot of backstopping, a lot of counseling, a
lot of support for prevention activities. If I get a really thorny conflict
question that I’'m having difficulty with I can call any one of a

prevention services, research and education, and lobbying for public safety
regulation as the seven tools that insurers usually use to regulate their
insureds).

100 See also Baker & Swedloff, supra note 15.

0T PL Ins. Interviews, Interview with Respondent #24, supra note 68,
at 6.See also, LPL Ins. Interviews, Interview with Respondent
#30, supra note 70, at 10 (“We’re very satisfied with ALAS and I think it
does a terrific job not only with respect to clients but with respect with loss
prevention programs and so forth.”).
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number of people up there and get a really, really thoughtful answer.
That’s nice.'”?

The smaller mutuals do not have the same internal loss prevention
staff, but the three that are managed by Aon — AIM, BAR, PilotLegis — have
access to Aon’s loss prevention unit, which Aon created to compete with
ALAS. In addition, the smaller mutuals hold loss prevention meetings and
share loss prevention information. Moreover, the annual member-run audits
of other member firms, especially those from MPC, provide opportunities
for feedback on loss prevention practices. An attorney in one MPC member
firm who claimed to be knowledgeable about AL AS loss prevention efforts,
asserted that MPC’s loss prevention efforts were more cutting edge and
better tailored to the firms in MPC.

The ALAS firms have many programs, but I think we’re just a little
more nimble due to our small size, and we’re very, very interested
in the subject. Always have been. That’s why we did it this way, so
we—I think we stayed with the cutting edge of what’s going on in
law firm risk, as well as just good practices. Not just avoiding risk,
but good practices that promote the highest ethical behaviors and
identifying issues as they come along.'®

For our purposes the truth of this assertion is less important than the value
that it suggests MPC places on loss prevention. Actively participating in any
of the LPL mutuals builds structured attention to loss prevention into the
busy professional lives of the law firm partners charged with carrying out the
firms’ obligations to the mutual .'*

102 Tom Baker & Rick Swedloff, LPL Ins. Interviews, Interview with
Respondent #28, at 11 (May 8, 2013) (unpublished interviews, on file with
authors) [hereinafter LPL Ins. Interviews, Interview with Respondent #28].

103 See LPL Ins. Interviews, Interview with Respondent #26, supra note
16, at 14.

194 One law firm general counsel made the point this way:

... Let me go a different way. If you ask the question, "What
does a board of directors do for a corporation to management?" ....
There's a lot of different kinds of things you can say. One of the
things that happens is management has to show up on a periodic
basis and just explain why it's doing what it's doing.... I have come
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Law firms that buy strictly commercial report a different approach

to loss prevention by their insurers, with less insight and fewer structured
opportunities for firm lawyers to focus on risk management:

[Y]ou know about ALAS right, the co-op group? We’ve never been
an ALAS firm. I have the impression just anecdotally that ALAS is
much more hands on about stuff that its insureds do. I think they've
expressed a view about whether you should have a mandatory
arbitration provision in your engagement letter. Those are subjects
that I’ve just never seen come up in some years I’ve been dealing
with the insurers.!%

to believe that having, if you're management, having to come and
just sit down and explain why you're doing what you're doing makes
you better at what you do, in a pretty big way.

What's the analogy here? I can only go to two meetings a year.
I listen to some stuff probably that I wouldn't hear otherwise. I think
a little bit more about it. My firm wants me to write a one-page
summary to report to the board. Just that attention focuses people to
do a little better than they might otherwise. It doesn't actually take a
great idea. That's sort of my point.

LPL Ins. Interviews, Interview with Respondent #35, supra note 93, at 21.

105 Tom Baker & Rick Swedloff, LPL Ins. Interviews, Interview with

Respondent #31, at 5 (June 4, 2013) (unpublished interviews, on file with
authors). See also Tom Baker & Rick Swedloff, LPL Ins. Interviews,
Interview with Respondent #33, at 9 (June 10, 2013):

Occasionally they make suggestions, although we are pretty far
ahead of the curve, at least that’s our perception, and that’s
reinforced by the carriers. It’s fairly rare that we have a carrier
pushing us to take a risk management step that we don’t. It’s more
that they like to hear it and know what we’re doing, so that they can
calibrate how much capacity they wanna allocate to us, and what
rates they feel like they need to justify that, I guess, the risk that we
present.
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It makes economic sense that the mutuals invest more in loss
prevention than the commercials. First, the solidarity fostered by the mutuals
make them better able to motivate meaningful risk reduction, increasing the
return on their investment in loss prevention research and development. In
that regard one respondent noted:

[I]n a group there’s more likely to be peer pressure to do a better job
and have fewer claims. I’ve seen it in real—these guys do not want
to sit in a meeting and have their claim information up on the board.
There’s an incentive for them to go back to their firms and—I know
a couple of firms that have taken all the information back to their
partnership meetings and kind of laid it out there and said, “I don’t
want to be the poster child at the next board meeting. We got to do
it better the next time.” That sort of thing.!%

Second, to the extent that there are longer-term relationships between the
mutuals and their members the mutuals can expect to earn a greater return,
in the form of lower losses, from a given investment in loss prevention.
Policyholder Trust in the Claims Experience. With regard to moral
hazard by insurers, law firms report higher levels of trust that mutual insurers
will whole-heartedly perform when claims come it and, correspondingly,
greater levels of concern about hesitation or outright opportunism by stock
insurers.'”” Mutual members report that they value their membership in large
part because of the high quality claims handling experience—both because
they do not have to fear that the mutuals will deny their claims and also
because of the manner in which the claims are handled.'® In the words of
one law firm general counsel, “[T]he intangible is the claims control. ....
Who's your lawyer, and how much are they [the insurers] gonna screw

196 T PL Ins. Interviews, Interview B with Respondent #10, supra note
40, at 24.

107 See, e.g., LPL Ins. Interviews, Interview with Respondent #28, supra
note 102, at 12 (“I am . . . aware of just enough contrast in the commercial
market that, to us, the way that [the mutual] handles claims is extremely
important”).

108 See, e.g., id.; See also LPL Ins. Interviews, Interview with
Respondent #23, supra note 42, at 19 (“I mean it’s not—not to trash another
company too much, but it’s not like you hafta’ call National Union and say,
‘Help us settle this case.’”).
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around with your lawyer?”!% Although there are significant differences in

the claims handling approaches of the mutuals — with ALAS said to exercise

the most centralized control over claims — our respondents who are members

of, or work with, the mutuals stressed the quality of the claims experience.!!°
A general counsel of an ALAS member put it this way:

Even more important than [their outstanding loss prevention
resources] is the claims handling function. I know all the ALAS
claims attorneys. I’ve known them for years. They worked our
claims, I worked with them when I represented other ALAS firms.
I’ve seen them as outside counsel and inside counsel. They’re highly
professional, very intelligent and they also are very supportive; ...
they handle claims in a very good way. | just am aware of enough
contrast in the commercial market that, to us at least, the way ALAS
handles claims is extremely important. That relationship is worth it
to us.!!!

Another general counsel in an ALAS member firm referred to the “horror
story” of the Philadelphia law firm Pepper Hamilton, referred to earlier in
our discussion of continuity risk.!'? He contrasted that experience with firms
in ALAS:

There’s not the risk of coverage denial. There’s not the risk of being
caught between years. .... It’s not the case with ALAS that when you

19 1 PL Ins. Interviews, Interview with Respondent #35, supra note 93,
at 18.

110 See, e.g., LPL Ins. Interviews, Interview with Respondent #23, supra
note 42, at 18-19 (“I think we get a lot of the benefits in how the claims are
administered. . . . You get a very—it’s self-administered, meaning that there
are no employees with this company. . . . They are very supportive and
helpful.”); LPL Ins. Interviews, Interview with Respondent #26, supra note
16 and accompanying text.

L PL Ins. Interviews, Interview with Respondent #28, supra note 102,
at 12.

12 See LPL Ins. Interviews, Interview with Respondent #52, supra note
79, and accompanying text.
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give them a claim that they’re looking at the claim with a reason to
turn it down. They are in it for the long term.'!?

Criticizing commercial insurers’ claims practices is one topic on
which the members of ALAS and the smaller mutuals agree. The general
counsel of one member of a small mutual reported:

[Mutual] is . . . very supportive and helpful. I mean it’s not—not to
trash another company too much, but it’s not like you have to call
National Union''* and say, “Help me settle this case.” If you’re
calling on one of your colleagues in another firm that you’ve been
working with for the last 25 years—and so it’s a very interactive
approach to claims handling.''

While it is not possible for our qualitative research to prove or
disprove these accounts, the money-for-promise nature of insurance can
create an incentive for opportunistic behavior at the point of claim. '
Insurance law and regulation attempt to reduce that opportunism, and
insurance marketing is directed at alleviating policyholder concerns.!'” The
fact that mutuals are owned by their members may reduce the opportunism
incentive, because there are no shareholders whose interests are in conflict
with the policyholders. While, of course, the membership as a whole may
have adverse interests to the member with a particular claim, each of the
members may face a claim in the future.!'®

'3 Tom Baker & Rick Swedloff, LPL Ins. Interviews, Interview with
Respondent #27, at 2 (Dec. 20, 2013) (unpublished interviews, on file with
authors) [hereinafter LPL Ins. Interviews, Interview with Respondent #27].

!4 National Union is the name of a prominent commercial insurance
company in the AIG group of companies.

S PL Ins. Interviews, Interview with Respondent #23, supra note 42,
at 18-19.

16 Tom Baker, Constructing the Insurance Relationship: Sales Stories,
Claims Stories, and Insurance Contract Damages, 72 TEX. L. REV. 1395,
1401-02 (1994) (explaining the tension in the relationship between insurance
companies and their insureds within the money-for-promise arrangement).

17 1d., at 1403-07 (discussing how insurance advertisements address the
theme of trust and dependence differently).

18 A general counsel in another ALAS member firm expressed that point
indirectly as follows:
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Two corollaries to this point are the following. First, because of the
long-term stability of their membership and their law firms’ demonstrated
willingness to pay a higher price for what is understood to be a higher quality
relationship, mutuals have less concern that the higher costs associated with
high quality claims handling will drive members away. Second, as discussed
above, the relative homogeneity of the pool may make law firm members
less concerned about ex post moral hazard, i.e. that certain members may
take advantage of the high-quality claims experience by demanding more, or
more expensive, defense services than reasonable.

D. PROFESSIONAL INDEPENDENCE

Our final explanation for the success of the mutual insurers is that
member firms believe that participating in an LPL mutual promotes
professional independence to a greater extent than buying purely commercial
insurance. This professional independence explanation is complementary to
the traditional market failure explanations just explored because it helps to
explain why law firms might find it easier to accept a mutual insurers’ efforts
to manage moral hazard, adverse selection, and the long term contracting
problem. To at least some degree, such efforts by insurers require asserting
some control over, and thus limiting the autonomy of, their insureds. Adverse
selection and the related long-term contracting problem leads insurers to

I think there is—one of the arguments that commercial carriers
make—we get solicited a fair amount—is, “If you come with us,
you’re going to pay X dollars a lawyer, and that’s Y dollars less than
what you’re paying at ALAS.” Well, that may be, but that doesn’t
take into account the question as to whether or not this carrier is
going to be there when a claim comes in. It doesn’t take into account
the loss-prevention services. ... Do we pay for the loss-prevention
services? Sure. We pay for it, but we’re not paying for Chubb’s—
we’re not paying out anything to Chubb stockholders.

LPL Ins. Interviews, Interview with Respondent #24, supra note 68, at 6.
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create structures that bind insureds to the pool.!"” Moral hazard leads insurers
to emphasize loss prevention and claims control.'?°

When the insured and the insurer are part of the same profession,
accepting some degree of control by the insurer — engaging in recommended
loss prevention efforts, accepting control over the claims settlement process,
and agreeing to organizational rules and contract terms that limit the freedom
to change insurers — is likely to be less threatening to the insured. In that
context, these apparently autonomy-reducing efforts can easily be
understood and explained to recalcitrant partners as professional self-
regulation or, less grandly, simply as smart law firm risk management. '!

Whether this professional autonomy appeal is understood as a
separate explanation or simply as a reason for the mutuals’ comparative
advantage in addressing the market failures as traditionally understood is less
important to us than the resulting focus on the law firms participating in the
mutuals. Loss prevention, solidarity, and long-term contracts are not
something that the mutuals impose on recalcitrant members in return for
providing risk distribution services. Instead, “You could say [mutual insurer]
— which has its own officers and directors — pushes things to us, but we own
it, and we direct it to do s0.”'*? One of the themes of our larger LPL research
project, and a distinction between our work and much of the prior work in
both the insurance as governance and the law and economics traditions, is

119 Baker, Containing the Promise of Insurance, supra note 61, at
375-76 (discussing the four approaches that insurers usually use to bind
insureds to the pool as a solution to the problem of adverse selection).

120 Baker, On the Genealogy of Moral Hazard Genealogy, supra note
15, at 280-82 (arguing that insurance is often conditioned on both the care
to prevent a loss and insurers’ controls over insureds’ ability to recover
loss).

12! Interestingly Rappaport reported that some municipalities prefer
to buy commercial rather than join municipal liability pools because the
commercial insurers “tend to be less aggressive about loss prevention”
and thus “leave them greater autonomy over their policing
operations.” See Rappaport, supra note 15, at 1566. In the LPL
context, mutuals promote this kind of autonomy to the extent that they
grant the law firms greater control of the defense of claims than the
commercials.

12 LPL Ins. Interviews, Interview with Respondent #26, supra note
16, at 6.
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this focus on the demand side of the governance aspects of the insurance
relationship.'?

Among all of our respondents who are involved in the LPL mutuals,
and even some who are not, there was remarkable uniformity about the
benefits we just described: stability in LPL insurance relationships; a high-
quality claims experience; a commitment to loss prevention; and the
professional development that comes from being part of a larger group of
quality law firms. '** All of these reasons connect to professional
independence.

Stable insurance relationships free law firms from the worry that a
commercial insurer will decide to leave the LPL market or make other
dramatic changes that would interfere with the firm’s ability to obtain
reliable LPL insurance. Scrambling to fill a gap in an insurance program in
a hard market interferes with professional independence by taking time away
from the partner(s) involved in that effort and distracting other lawyers in the
firm. Avoiding that distraction is part of the appeal of belonging to a
mutual.'?

123 See Swedloff & Baker, supra note 6.

124 See A Legal Mindset Permeates ALAS, supra note 31 (describing the
benefits of ALAS as: “stable rates, good claims service, proactive loss
prevention, and pride in participating with other prestigious firms”). See,
e.g., the quotes from LPL Ins. Interviews, Interview with Respondent #23,
supra note 42; LPL Ins. Interviews, Interview with Respondent #24, supra
note 68; LPL Ins. Interviews, Interview with Respondent #26, supra note 16;
LPL Ins. Interviews, Interview with Respondent #28, supra note 102; LPL
Ins. Interviews, Interview with Respondent #32, supra note 35; LPL Ins.
Interviews, Interview with Respondent #34, supra note 47. See also LPL Ins.
Interviews, Interview with Respondent #35, supra note 93, at 5 (“there is
some preservation of control of the claim process).

125 As one respondent explained:

You could save money in most years anyway you could
probably get insurance cheaper elsewhere. The combination of
claims and loss prevention service, the stability, the commitment to
the market are all very attractive and substantial features of that. I
mean there are plenty of terrific commercial insurers out there,
sometimes they have varying degrees to which they are committed
to the professional liability market or at least at a certain capacity
and so forth.
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Trust that there will be a high-quality claims experience frees law
firms from the worry that their insurer will disappear when a large claim
arrives. Moreover, because the “claims are administered by lawyers from
other firms that you know” or in the case of ALAS former partners in
member law firms, the claims experience bears more in common with peer
review than most general counsels’ understanding of the commercial
insurance claims process. A senior lawyer with experience in firms that were
members of two different mutuals made this point as follows:

The reason that [firm A] and [firm B] and the firms in [mutual] are
in mutuals, in my opinion, would be, one, dealing at arm’s length
with the commercial insurer is different than dealing with an
organization that you have a stake in and probably have a general
counsel seated at the board of directors in the company or doing
something within the company. You’re just treated differently. It’s
not an arm’s length transaction where, when you report the claim,
you get a 40-page reservation of rights letter and they start looking
at ways to get out of coverage. We don’t—I’ve always felt the proper
approach to a legal malpractice claim for a carrier is you look for
coverage. Somebody’s paid a premium. They bought insurance for
this. If there is potential for coverage or reasonable interpretation
that provides potential for coverage it’s covered until it’s not. I mean
commercial insurers, this is my bias, they approach it entirely
differently. They get a claim in and the first resistance, how can we
avoid covering this.!?

The general counsels’ discussion of loss prevention similarly emphasized the

quality of the service and the fact that it came from peers, not from a “big

outside insurance company ... coming to us and saying, ‘Run yourself this
999127

way.

The thing you don’t want is to be hooked up in a substantial way
with an insurer that decides it doesn’t want to write this kind of
insurance anymore or having nothing to do with your particular firm.
There’s no risk of that with ALAS.

LPL Ins. Interviews, Interview with Respondent #30, supra note 70, at 10.
126 1 PL Ins. Interviews, Interview with Respondent #52, supra note 79,
at 6.
127 LPL Ins. Interviews, Interview with Respondent #26, supra note 16,
at 6, 12.
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Finally, although few of our general counsel respondents spoke
explicitly about the professional development aspects of participation in the
mutuals, it was clear that most of them regarded the lawyers from other firms
who participated in their groups as potentially valuable peers and that they
valued their participation in the group experience for reasons that went
beyond just risk transfer, loss prevention, and good claims handling. As the
general counsel from one ALAS firm described:

ALAS only does legal malpractice for a certain kind of practice, a
corporate practice, not a money-center practice, a practice of good
quality firms in cities like Philadelphia, Cincinnati, but not cities like
New York, Chicago, '*® L.A., San Francisco, although that’s
changing. .... Their expertise is right for what we do. ... [It’s notable
there is] a very high percentage of the firms who are members, who
are represented at the annual meeting. ... They’re all like you are. ....
People who work at ALAS in both claims and loss prevention are
also people from our background, people who came out of corporate
law firms.!'?

V. ASSESSING THE CONTRARY REPORTS

To this point we have reported what our respondents who are
involved in the LPL mutuals have told us about the benefits of that
involvement. Perhaps not surprisingly, respondents who work in the
commercial market report that the differences between buying purely
commercial and participating in the mutuals are less than the members of the
mutuals report. In this part we examine and find significant justification for
their skepticism. We find this skepticism credible for three reasons. First, as
most participants in the purely commercial market report, the commercial
market has developed its own mechanisms to deal with the problems of long-
term contracting, adverse selection, and moral hazard. Second, there are no
purely mutual insurance relationships. All of the mutuals have a significant
commercial component. Third, the large market share of the mutual insurers,
and their demonstrated ability to expand when needed, forces the
commercial insurers to act more like mutual insurers in at least certain
respects.

128 Note that ALAS has long had many member firms in Chicago, but
not from New York, Los Angeles or San Francisco.

129 LPL Ins. Interviews, Interview with Respondent #27, supra note 113,
at 1-2.
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A. ADDRESSING MARKET FAILURES IN THE COMMERCIAL
MARKET

Members of the commercial market report that they provide similar
benefits to their mutual peers in the form of stability in insurance
relationships, commitment to the LPL market, and access to those loss
prevention services they deem necessary.

Stability. Commercial brokers report that long term relationships
with insurers are not unique to law firm mutuals. Commercial brokers work
to provide the same long-term relationships and stability for their purely
commercial customers that mutuals provide to their members. As one broker
stated: “The bottom line is we like keeping the same carriers on a firm’s
program for a long period of time, so long as the pricing is right, because
there’s stability there that’s good for everybody.”!°

Moreover, a long-term relationship with a broker might provide
similar stability to large law firms as membership in a mutual, perhaps even
at a lower cost, especially when that cost is understood to include the time
that lawyers in the firm devote to the mutual. For law firms that buy strictly
commercial there are no boards or committees, no member surplus accounts,
and certainly no unitary or quasi-unitary pricing. One law firm general
counsel put it to us this way:

I was always perfectly content to leave the insurance to the insurance
people and to leave the law to the law people, and I always felt that—
I mean, Minet was looking out after our interests, and later Minet
was purchased by Aon, so now it’s Aon. We’re still customers of
Aon. We’ve been basically represented by the same entity since
1976 when Minet first got us as a client. I just don’t see the point of
spending a lot of time and energy. 'm glad that ALAS exists
because the insurance market is very oligarchic, and there’s really
just Aon and Marsh, and there really isn’t anybody else. I think it’s
healthy to have more competitors in that market ... Joining ALAS
meant a kind of commitment of time and energy that I think a lot of
people just didn’t feel like making.'3!

130 Tom Baker & Rick Swedloff, LPL Ins. Interviews, Interview with
Respondent #8, at 15 (Sept. 25, 2013) (unpublished interviews, on file with
authors) [hereinafter LPL Ins. Interviews, Interview with Respondent #8].

BILPL Ins. Interviews, Interview with Respondent #21, supra note 90,
at 5.
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Whether the brokers would be able to provide this same comfort in a market
without ALAS, MPC, BAR, AIM or PilotLegis is, for us, the key question.
The presence of these options clearly gives brokers negotiating leverage
when going out into the commercial market to obtain coverage for the law
firms that they represent. The difference that leverage makes in the pricing
and other terms of the coverage, however, is not a question that this form of
research can definitely answer.

Further adding to the credibility of the stability claim is the
expectation in the commercial market — even if sometimes honored in the
breach — that for law firms above a certain size, LPL insurance should
primarily function to spread risk across time, and not in the long run across
law firms. That is possible only with long- term relationships. In contrast to
other commercial insurance arrangement with which we are familiar from
research and practice, there appears to be greater agreement among buyers
and sellers about the importance of long-term relationships and about the
principle that a good long-term relationship means that primary insurers will
make a reasonable profit at the individual law firm level, at least for large
firms.'** The concept that our respondents used to explain how this principle
works in practice is “payback,” which refers to paying above market
premiums after a loss, so that, "In the long run your premiums are 120
percent of your claims."!* Significantly, commercial insurance underwriters
report that they enforce this principle by refraining from undercutting the
premium of an insurer receiving payback.!'3*

132 Note that this expectation does not mean or require that individual
excess insurers will have a good underwriting ratio at the individual firm
level. The number of very large claims is simply too small for that to occur.
The most that a high level excess insurer can expect is to earn a reasonable
profit on its entire book over time.

133 A CFO put it this way: “[Legendary broker] was very good on this.
He would always say, ‘In the long run your premiums are 120 percent of
your claims.”” Tom Baker & Rick Swedloff, LPL Ins. Interviews, Interview
with Respondent #50, at 11 (June 11, 2013) (unpublished interviews, on file
with authors). An actuary put it this way: “This ties back into the size of the
account. If it was a truly large firm, I might expect it to be profitable on its
own.” Tom Baker & Rick Swedloff, LPL Ins. Interviews, Interview with
Respondent #39, at 6 (Nov. 1, 2013) (unpublished interviews, on file with
authors).

134 A senior executive at a commercial insurer explained this to us as
follows:
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Part of what makes this claim credible is that the commercial LPL
insurance market is significantly smaller than the D&O insurance market,
which, as prior research reports, is able to enforce norms that require
collective effort to maintain.'** There are fewer than ten commercial insurers

Now, I’'m also not going to come in and just bid against a firm that
needs to get what we call payback. If you’re on the losing end on a
firm and they need to start to payback because you’ve lost money on
them, I think most responsible markets would turn and say, “Yeah,
that’s part of the deal.” You can’t hit somebody up with a big loss
and then say, “l want a rate reduction cuz we’re gonna change
things.” Even if you’re changing things, there has to be some
consistency. There has to be some loyalty to the market cuz,
otherwise, I know that when I get banged around, my guys are just
gonna walk away, so I’m not there to just do that.

LPL Ins. Interviews, Interview with Respondent #18, supra note 72, at
8-9. Another respondent put it this way:

Q: Can I just ask a follow up question about that? When
you were saying that the large firms aren’t a traditional insurance
transaction—in other words, for them, they’re big enough that it’s
more that they’re managing their cash flow than that they’re
actually—

R: Yeah, I think that’s a good description. It was more kind
of a—oh, what’s it called. You know you’d price it at year-end and
look back and say, “Losses exceed what we—the expected loss or
not,” and it was kind of a, “Let’s split the difference with your
carrier.” As opposed to a premium up front, it was more of a retro
price contract.

Tom Baker & Rick Swedloff, LPL Ins. Interviews, Interview with
Respondent #11, at 5 (Nov. 16, 2013) (unpublished interviews, on file with
authors).

135 See generally TOM BAKER & SEAN GRIFFITH, ENSURING
CORPORATE MISCONDUCT: HOW LIABILITY INSURANCE UNDERMINES
SHAREHOLDER LITIGATION (Univ. of Chicago Press, 2010) (noting that
D&O insurers can reintroduce the deterrence function of shareholder
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at any time that are willing and able to take a “lead” position in a large law
firm LPL insurance program.'*® One insurance broker — Aon — services a
large percentage of the large law firm LPL market, putting it in a good
position to enforce this norm.'*” A law firm that needs $100 million or more
coverage from insurers that will not provide more than $10 million each
cannot afford to alienate very many insurers. 1*® And the people responsible
for purchasing insurance in large law firms are partners in those firms
(typically litigation partners), with the intelligence and the paranoia needed
to appreciate how changing insurers exposes their law firms to continuity
risk. Taken together, all these factors provide support for the existence and
force of the payback norm and, thus, the brokers’ and commercial
underwriters’ assertion that large law firms don’t have to belong to a mutual
to have stable insurance relationships, at least as long as the presence of the
mutuals provides a credible alternative for a significant share of the law firms
buying purely commercial.

At the same time, the flexibility of commercial pricing provides an
opening for the commercial market to try to recruit lower risk firms to leave
the mutual. As brokers and commercial underwriters emphasize, the unitary
and quasi-unitary pricing of the mutual insurers works to the advantage of
members with poor claims histories and to the disadvantage of the “squeaky
clean” firms:

There is a figure, which is a per-lawyer charge. The big problem
there is: that’s great if you’re not a very good law firm. If you have
lots of losses, that’s great, isn’t it? Basically, the good guys are
subsidizing you. Conversely, if you’re an extremely professionally
run and you’re as clean as a whistle, you’re helping to pay the losses
of other firms for which you receive nothing. There are arguments,
and ALAS will make them quite strongly, where they’ll say,

litigation through pricing, insurance monitoring and loss-prevention
programs, controls over defense settlements, and coverage defenses).

136 See E-mail from Respondent #18 (Jun. 15, 2016) (on file with
authors).

137 DOUGLAS R. RICHMOND ET AL., AON RISK SOLUTIONS, QUALITY
ASSURANCE REVIEW: A TIMELY REVIEW OF PRACTICE MANAGEMENT
ISSUES AFFECTING THE LEGAL PROFESSION (2015) (noting that Aon had
served approximately 275 firms over the past 10 years).

138 See Baker & Swedloff, supra note 45, at 1282 nn.24-25 and
accompanying text.
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“There’s no such thing as an entirely clean law firm. Therefore, the
mutuality is more important, this idea of being a strong group. It
gives us purchasing power. It allows us to remain stable through all
markets.” The truth of the matter is, mutuals are better for bad
insureds. If you’re clean as a whistle, you’re better off out there in
the market.!*

Of course, as this last statement reflects, the advocates of the purely
commercial approach are trying to have their cake and eat it, too, reporting
that they are able to provide the stability and loss prevention benefits of the
mutuals, but at the lower cost that reflects the risk of the “squeaky clean”
members of the mutual organizations.'*® That may be the case for those
squeaky-clean members, and as long as there is no liability insurance crisis.
Law firms with more difficult claims histories, however, will not receive that
preferred pricing. Moreover, LPL insurance policies get re-priced every year,
renewal is not guaranteed, and the premium increases and market share
shake-up during the early 2000 hard market suggest that there remains a risk
that commercial insurers could leave the market.!4!

Of course, commercial brokers downplay this risk, asserting that
there is little reason to fear that commercial insurers will abandon the LPL
market and that customers are not really worried about that eventuality.
Noting that 30 years have passed since the mid-1980s liability insurance
crisis, one broker reported that law firms’ concerns about commercial
insurers lack of long-term commitment to the LPL market “has dissipated”:

Most of those people who were involved in that [crisis] don’t even
believe there’s a possibility that they could be left without insurance,
so the continuance of the relationship of insurance slides down the
agenda, [ think, from the managing partner to other partners. It is no
longer one of the vital relationships that the managing partner thinks
he has to preserve, as he becomes managing partner, because it’s

139 Tom Baker & Rick Swedloff, LPL Ins. Interviews, Interview with
Respondent #48, at 7 (Nov. 6, 2013) (unpublished interviews, on file with
authors).

140 See LPL Ins. Interviews, Interview with Respondent #18, supra note
72 (reporting that “squeaky clean” firms can save 30-35% by leaving ALAS
and buying purely commercial).

4 David Hechler, Malpractice Policies Going Up; A 10-Year
Buyers’ Market Has Ended, NAT’L L. J., June 3, 2002, at A1.
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been a stable relationship, ever since. ... I think, the likelihood that
that complete disappearance will occur again is extremely remote.
Anyway, it hasn’t happened. These guys were in high school, when
that happened.'*?

Although it is obviously the case that the market has performed adequately
for a long time and, thus, the strength of the underwriting cycle explanation
for the continuing need for LPL mutual insurance has waned, count us as
among those skeptical that the liability insurance industry has sufficiently
tamed the underwriting cycle to eliminate the need for LPL mutual insurance
organizations.

Loss Prevention Services. Mutual members report that they value
loss prevention services and those services could help mitigate moral hazard.
We find evidence that commercial insurers have hedged their bets on this
front. On the one hand, some of our commercial insurance respondents
question whether the greater attention to loss prevention by the mutuals
makes any difference at this point, given that most firms have adopted
significant risk management structures through centralization:

To be frank with you, I think there are clearly the nuts and bolts of
risk management that all firms have to have done and do properly.
They have to have conflicts of interest systems in place. They’ve got
to have good diary and calendar systems. They have to have some
type of peer review where they’re watching what their partners do.
They have to have somebody look over tax opinion letters. They
need to have some sort of system in place to make certain that their
partners don’t have substance abuse problems and that the checks
are being countersigned. When you get to a firm of a certain size,
they have all that down. They know what they’re doing. I always
find it interesting that the outfit that has the greatest loss prevention
and risk management out there, that people just tout constantly, is
ALAS. That’s what they’re known for in the industry is how good
their risk management and loss prevention is. Interestingly, their loss

142 Tom Baker & Rick Swedloff, LPL Ins. Interviews, Interview with
Respondent #7, at 16 (May 29, 2013) (unpublished interviews, on file with
authors).
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history is no different or no better than, no worse, than the
commercial market.'*3

On the other, commercial insurers can and do fill this gap by partnering with
other providers in the market to provide loss prevention services. For
example, the large LPL broker, Aon, has its own loss prevention experts,
who, like the ALAS loss prevention experts, are also former partners in law
firms.'** Through these experts, Aon puts on programming about setting up
and maintaining loss prevention structures and cultures in law firms.'** For
law firms working with other brokers, there are independent loss prevention
experts, and commercial insurance companies sometimes provide credits
that help law firms offset the price of hiring those experts.'*¢

B. HYBRIDS

Another part of what makes the commercial brokers’ skepticism
credible is the fact that, especially in terms of risk distribution, the
differences between buying purely commercial LPL insurance and
participating in a mutual are less stark than reading either the insurance
literature or the law and economics literature might suggest. The reason is
that there are no purely mutual LPL insurance arrangements. All of the LPL
mutuals — especially ALAS — purchase significant reinsurance, and their
reinsurers are part of the same insurance capital market as the commercial
insurers. Moreover, apart from ALAS, all of the mutuals purchase
commercial excess insurance for their members, and the largest ALAS
members do so on their own.

This means that all of these mutual insurance arrangements have
significant commercial insurance aspects. At one end of the continuum there
is PLUG: a short-term, broker-driven mutual component in an otherwise
purely commercial LPL program. At the other end is ALAS: a large LPL
mutual with a sizeable staff that uses the reinsurance capacity of the

13 LPL Ins. Interviews, Interview with Respondent #18, supra note 72,
at 18-19.

144 The head of Aon’s loss prevention group is a former partner in an
ALAS member firm.

1S LPL Ins. Interviews, Interview with Respondent #8, supra note 130,
at 2.

146 Tom Baker & Rick Swedloff, LPL Ins. Interviews, Interview with
Respondent #43, at 16 (Dec. 20, 2013) (unpublished interviews, on file with
authors).
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commercial insurance market and whose larger members buy high-level
excess insurance on the commercial market on their own, without assistance
from ALAS. The other mutual insurers occupy intermediate positions on this
continuum:

e PilotLegis is a risk purchasing group, so all of its members are
entirely insured by the commercial insurance that PilotLegis and
Aon arrange for them. Nevertheless, because PilotLegis has
committees, audits, and an expectation of permanence, the LPL
arrangements of PilotLegis members are more mutual in nature
than those of the firms in PLUG. While PilotLegis doesn’t
presently assume risk, it claims to be ready to do so.

e AIM differs from PilotLegis in being less broker-driven and, of
course, it already bears risk, so AIM is a step further along the
mutual continuum. Nevertheless, at least in terms of risk
transfer, it functions primarily as a buying service for
commercial insurance.

e BAR takes on much greater risk than AIM, but it relies on
commercial insurers to take the lead in underwriting and
pricing. In addition, BAR members obtain all of their higher-
level excess insurance from the commercial market.

e MPC has a more arms-length relation with its brokers than BAR
or AIM, and its members have a more active involvement in
pricing than BAR, but MPC’s substantial layer of primary
“insurance” is actually reinsurance that backs a primary
insurance policy provided by a commercial insurance company.
While that commercial insurer hopes never to have to pay its
own money, it would have to do so if MPC were to become
insolvent. Like BAR, MPC functions as a buying service for
higher-level commercial excess insurance.

Figure 1 shows the spectrum visually for the five currently operating
mutual LPL insurance arrangements, using a stylized image that is not drawn
to scale. Each of these arrangements involves commercial insurers. In terms
of risk distribution, ALAS is the most mutualized of the insurers. As a formal
matter, its members retain the risk of the first $75 million for each policy
ALAS writes. Even ALAS members, however, have a relationship with the
commercial market because ALAS purchases reinsurance for losses above
$5 million, and members that want limits above $75 million purchase excess
insurance on the commercial market. PilotLegis is on the other end of the
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spectrum, using the size and characteristics of their membership as a
bargaining chip in negotiating primary insurance pricing.

Figure 1: The Relationship Between Mutual and Commercial Insurers
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What all this means is that, at least in the LPL market, mutual and
commercial insurance are complements. Except for those ALAS member
firms, if any, that buy limits of $5 million or less, the members of all of these
mutual insurers are shifting a substantial share of their LPL risks into the
commercial liability insurance market. And even an ALAS member that
bought such a low level of coverage would depend on the participation of
larger firms in ALAS. Those larger firms would be quite unlikely to remain
in ALAS if there were there no higher, reinsurance-facilitated levels of
coverage. Thus, for firms with the option to join a lawyers’ mutual insurance
organization, the choice is not between mutual and commercial insurance,
but rather between a mutual/commercial hybrid and commercial insurance.

Indeed, as a result of this research we think about mutual LPL
insurance as not simply an alternative to the commercial insurance market,
but rather as a mechanism for managing law firms’ access to that market.
The mutuals facilitate a risk management and transfer approach in which (1)
the partners of individual firms share the lowest, most likely to be accessed
layer of exposure through the firms’ self-insured retentions, (2) the member
firms share the next exposure layer through the insurance issued by the
mutual that is not reinsured, and, (3) beyond that, the firms shift their risks
to the commercial (re)insurance market.

Accordingly, we agree with the advocates of the purely commercial
approach that the differences between buying commercial and joining a
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mutual are not as stark as the mutual advocates (and the usual academic
literature) suggest, especially when it comes to risk distribution. The hybrid
nature of the mutual insurance arrangements clearly reduces the risk
distribution differences as compared to a hypothetical, purely mutualized
arrangement.

On the other hand, the mutual LPL advocates are also right.
Competition has not eliminated the differences between them. The mutuals
offer member-directed operating committees, member control over claims
settlement at lower levels, a strong member voice in settlements at higher
levels, and a sense of participating in a common enterprise. The commercials
do not. Moreover, the mutuals can commit, to a degree that no commercial
insurer ever can, that they will never leave the LPL market. These are real
differences. Lastly, because the mutuals can access the commercial market
directly or through reinsurance, they are not as capital constrained as the
theoretical literature’s focus on purely mutualized arrangements would
suggest. The LPL mutuals can thus diversify their risks to a significant
degree and, thus, are not particularly vulnerable to competition on that basis
from the purely commercial market.

VI CONCLUSION

Our respondents reported a variety of benefits to belonging to a
mutual insurer: stability in LPL insurance relationships, a high-quality
claims experience, high quality loss prevention services, stable pricing, and,
for some of them, participation with like-minded law firms that provide
opportunities for professional development. These reports match reasonably
well with economic theory. Stability in relationships and stable pricing are
the desired result of addressing the long-term contracting problem. The
perception that key aspects of the relationship are high quality can be
understood as both cause and effect of the mutuals’ comparative advantage
in addressing that contracting problem. The sense of solidarity and
professional development can be understood as both cause and effect of
mutual insurers’ comparative advantage in addressing adverse selection.
Loss prevention and claims handling both implicate moral hazard — ex ante
moral hazard in the case of loss prevention and ex post moral hazard in the
case of claims handling. Finally, the reports from the legal profession
literature about the norms of professional autonomy and independence help
explain why a law firm might prefer that a lawyer owned and operated
mutual engage in the efforts required to manage moral hazard, adverse
selection and the long term contracting problem.
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Based on the fact that most lawyers in medium to large law firms are
not part of an LPL mutual, however, it is obvious that the commercial
insurers — stock companies and the London Market syndicates — have been
able to adequately address the potential market failures that could result from
moral hazard, adverse selection and the long-term contracting problem. It is
of course possible that another liability insurance crisis that is as severe as
that of the mid-1980s could drive the commercial insurers sufficiently out of
the market to change that analysis. But, even in that event, history suggests
that significant numbers of the law firms that prefer to buy commercial
insurance will be able to “PLUG” the gap with the assistance of their
insurance brokers, so that they will remain primarily in the commercial
market.'"

For us, the image that best captures this situation is that of law firms
arrayed on a risk mutualization continuum. At one end are long-term
members of ALAS whose perceived liability risks are small enough that they
have been able to obtain all their insurance from ALAS. At the other end are
law firms that have never participated in a mutual — not even PLUG. There
is some movement of firms on that spectrum that is likely to be correlated
with, but not entirely driven by, the liability insurance underwriting cycle.
But, just as law firms differ along other dimensions that resist simple
explanation, firms differ in the degree to which they find the mutuals
appealing. Moreover, if the cream-skimming ability of the mutuals is real
(we believe it is), then there always will be law firms unable to join them. At
the same time, however, both the risk profile of the firms and the mutuals’
standards seem likely to change over time, providing further reason to expect
movement along the continuum.

Importantly, every place on that continuum implicates both mutual
and stock insurance arrangements. Even an ALAS member that bought all
of its LPL insurance from ALAS would benefit from the risk distribution
provided by ALAS’s commercial reinsurers. And even the law firms that
have never mutualized their liability risks benefit from the market shaping
practices of the LPL mutual insurers. As our research shows, mutual and
commercial insurers are not just competitors, they are also complements.
Indeed, it would be better to think of mutual insurance arrangements in the
professional liability context, not as an alternative to stock insurance, but
rather as a mechanism for managing firms’ access to the powerful risk
distributing potential of stock insurance. Moreover, even this framing may
overstate the separation between commercial and mutual insurance and

147 See supra Part I11.D.
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obscure the degree to which the availability of mutual insurance affects the
behavior of the commercial insurance companies.

Accordingly, we conclude that the mutuals provide benefits even for
the law firms that buy purely commercial. While qualitative research cannot
prove that law firms’ experience with the commercial market would be less
satisfactory in the absence of a strong mutual LPL sector, our judgment is
that a significant decline of the mutual sector would lead to a decline in the
quality of the insurance relationships in the commercial LPL sector.!*® The
presence of the mutual insurance option — not just the existing insurers but
also the knowledge that Aon or Marsh or a well-connected specialty broker
could help another group of law firms create a new PLUG or AIM or
PilotLegis'* — cannot help but act as a check on commercial insurers, even
in their dealings with law firms that exclusively buy commercial insurance.

Thus, our research supports efforts to promote LPL mutual insurance
arrangements. It also provides a basis for the law firms that belong to the
LPL mutuals to view their lawyers’ participation not only as a service to the
mutual and the firm but also as service to the legal profession.

148 This is, admittedly, an impression formed on the basis of less than
complete information. It is not a judgment that is subject to proof, at least in
the absence of a decline in the mutual sector, and, even then, there likely
would be too many confounding factors to allow proof of causation.
Moreover, as long as there remains the perception among a significant share
of the bar that law firm mutuals promote professional autonomy, that
judgment will never be put to proof.

149 Creating a new MPC or BAR would be more difficult because of the
amount of capital that those two insurers have accumulated. Creating a new
ALAS would have that problem, plus the challenge of creating such a
significant organizational structure.
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Thousands of automobile accidents occur on public roadways each
year, leaving behind totally and partially damaged cars, trucks, motorcycles
and other motor vehicles. Personal injuries and property damage arising
from each accident have the potential to produce a lawsuit. The potential
lawsuits encompass a myriad of parties, claims, and cross-claims which may
or may not be known and/or foreseeable. Against this vast expanse of
potential litigation, the following question arises: what is the duty of an
insurance company that may possess or control one of the totally or partially
damaged vehicles or vehicle components to preserve that evidence for future
potential litigation involving lawsuits brought by insureds against alleged
tortfeasors?

Part II of this Article provides a general background of the
spoliation of evidence tort along with the current trend of adopting the tort
amongst the states. Part III provides insight into the numerous approaches
courts have employed in fixing the spoliation problem. The problematic
issues that arise with imposing an independent tort on third parties,
specifically insurance companies, are analyzed in Part IV. Part V offers
recommendations for the future to resolve the spoliation tort dilemma
efficiently and effectively.

' Steven Plitt is an Assistant Adjunct Professor of Law at the

University of Arizona College of Law. Professor Plitt is the current revising
author for COUCH ON INSURANCE (3*° ed. 1995). He has written numerous
books, law reviews, and other professional publications in the field of
insurance law. Mr. Plitt is a nationally recognized commentator on insurance
law issues and has been retained in 33 states as an expert witness and
consultant regarding insurance law issues and claims.

2 Jordan Plitt is a Member at The Cavanagh Law Firm located in
Phoenix, AZ. His practice includes complex insurance coverage, bad faith
litigation and professional liability defense. He is an associate author for
COUCH ON INSURANCE (3" ed. 1995) and PRACTICAL TOOLS FOR
HANDLING INSURANCE CASES (2011).



64 CONNECTICUT INSURANCE LAW JOURNAL Vol. 24

II. OVERVIEW-THE SPOLIATION OF EVIDENCE TORT IN
GENERAL

A. THE NATURE OF THE SPOLIATION TORT

The spoliation tort emerged in reaction to widespread discovery
abuse where litigants render discoverable evidence permanently unavailable
to both the court and the adverse party.> “Spoliation” has been defined as
the “failure to preserve property for another’s use in pending future
litigation.™ Derived from the Latin phrase “contra spoliatorem omnia
praesumuntur,” or “all things presumed against the destroyer,”™ spoliation
encompasses the loss, destruction, or material alteration of evidence.® This
goes beyond concealment or suppression of evidence because the evidence

3 See Wayne D. Brazil, Civil Discovery: Lawyers' Views of Its Effectiveness,
Its Principle Problems and Abuses, AM. B. FOUND. RES. J. 787, 829 (1980)
(noting that it is “difficult to exaggerate the pervasiveness of evasive
tactics" including spoliation); Edward J. Imwinkelried, A New Antidote for an
Opponent 5 Pre-Trial Discovery Misconduct: Treating the Misconduct at Trial as
an Admission by Conduct of the Weakness of the Opponents Case, BYU L. REV.
793, 794 (1993) (“[D]eliberate destructionismis common place.”); Charles
R. Nesson, Incentives to Spoliate Evidence in Civil Litigation: The Need for
Vigorous Judicial Action, 13 CARDOZA L. REV. 793, 795 (1991) (overwhelming
incentive exists for spoliation because it is unlikely that an opponent would
discover either the spoliated evidence or the act of spoliation itself).

4 Solano v. Delancy, 264 Cal. Rptr. 721, 724 (Cal. App. 1989); see
also West v. Goodyear Tire & Rubber Co., 167 F.3d 776, 779 (2nd Cir.
1999) (defining spoliation as “the destruction or significant alteration of
evidence or the failure to preserve property for another’s use as evidence in
pending or reasonably foreseeable litigation™); Powers v. S. Family Markets
of Eastman, LLC., 740 S.E.2d 214 (Ga. Ct. App. 2013) (“Spoliation refers
to the destruction or failure to preserve evidence that is necessary to
contemplated or pending litigation.”); Kroger Co. v. Walters, 735 S.E.2d 99
(Ga. Ct. App. 2012) (reiterating that “[s]poliation refers to the destruction or
failure to preserve evidence that is necessary to contemplated or pending
litigation).

3> Goff'v. Harold Ives Trucking Co. Inc., 27 S.W.3d 387, 389 (Ark. 2000);
Armory v. Delamirie (1722) 93 Eng. Rep. 664 (KB).

6 Foster v. Lawrence Mem’l Hosp., 809 F. Supp. 831, 836 (D.Kan.
1992) (citing BLACK’S LAW DICTIONARY 1401 (6th ed. 1990)) (“’Spoliation” has
been defined as the intentional destruction or alteration of evidence.”).
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is lost.” The spoliation tort is an interference tort involving protected
expectancies® with prospective civil action through the destruction of
evidence. This tort “is based on the premise that the destroyed evidence is
adverse to the spoliation’ and that a party who has negligently or
intentionally lost or destroyed evidence known to be relevant to an upcoming

7 Nix v. Hoke, 139 F.2d 125, 135 (D.D.C. 2001) (observing that
concealment and alteration are within the definition of “willful destruction
of evidence”).

8 The California Court of Appeals became the first to explicitly recognize
spoliation of evidence as an independent tort in, Smith v. Super., Ct. 198
Cal. Rptr. 829 (Cal. Ct. App. 1984), overruled by Cedars-Sinai Med. Ctr. v.
Super. Ct., 954 P.2d 511 (Cal. 1998). In this case, the plaintiff suffered
injuries after an oncoming truck’s wheel disengaged causing a collision.
Shortly after, the truck was towed to a dealer who had previously customized
it with deep-dish mag wheels. The dealer agreed with plaintiffs’ attorney to
preserve the evidence including the wheel and related parts for an expert to
examine and inspect them for the plaintiff. The dealer disposed of the
evidence knowing how critical the parts were to the plaintiffs’ case. Noting
that “[t]he common thread woven into all torts is the idea of unreasonable
interference with the interests of others,” the Court analogized spoliation to
the tort of intentional interference with prospective business advantage. As
such, the California Court of Appeals created the intentional tort of
spoliation, holding that a potential products liability case is a valuable
probable expectancy justifying legal protection from interference. /d. at 836-
837; See also W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW
OF TORTS 140-41 (5th ed. 1984) (explaining courts' recognition
of spoliation as another noncommercial expectancy that deserves
protection).

? See also Sullivan v. General Motors Corp., 772 F. Supp. 358, 360 (N.D.
Ohio 1991) (discussing that "[a]t common law, it was proper to presume that
evidence which had been destroyed, or ‘spoliated,” could be construed
against the party responsible of the destruction of that evidence.”); Warner
Barnes & Co. v. Kokosai Kisen Kabushiki Kaisha, 102 F.2d 450, 453 (2d Cir.
1939), modified, 103 F.2d 430 (2d Cir. 1939) (“When a party is once found to
be fabricating, or suppressing, documents, the natural . . . conclusion is that he
has something to conceal, and is conscious of guilt.”).
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legal proceeding should be held accountable for any unfair prejudice that
results.”!”

The willful'' and bad faith destruction of evidence threatens the
integrity of a trial, undermining a party’s opportunity for justice.'? In the
absence of such relevant evidence, a party’s ability to prove a valid claim or
defense is dramatically diminished.!> Spoliation of evidence, whether
intentional and/or negligent, has consequential effects on the public’s

10 Keene v. Brigham and Women’s Hosp. Inc., 786 N.E.2d 824
(Mass. 2003).

' See also Greenleaf Nursery v. E. 1. Dupont De Nemours & Co., 341
F.3d 1292, 1308 (11th Cir. 2003) (explaining that spoliation is not the
equivalent to the concealment or suppression of evidence); Steffen
Nolte, The Spoliation Tort: An Approach to Underlying Principles, 26 ST.
MARY’s L.J., 351, 408 (1994) (noting that the distinction lies within the fact
that evidence may still be produced at trial with concealment or
suppression).

12 See Boldt v. Sanders, 111 N.W.2d 225, 228 (Minn. 1961) (“It is
essential to the achievement of justice that all of the admissible evidence
be brought . . . for trial or settlement with full knowledge of the facts.”). See
also Viviano v. CBS, Inc., 597 A.2d 543, 550 (N.J. Super. Ct. App. Div.
1991) (noting that the “destruction of evidence manifests a shocking
disregard for orderly judicial procedures and offends traditional notions
of fair play.”); Federated Mut. Ins. Co. v. Litchfield Precision Components,
Inc., 456 N.W.2d 434, 439 (Minn. 1990) (finding that destruction of
evidence disregards judicial procedures and offends notions
of fair play); Petrik v. Monarch Printing Corp., 501 N.E.2d 1312, 1319 (1ll.
App. Ct. 1986) (“This state's system of civil litigation is founded in large part
on a litigant's ability, under the authority of the Supreme Court rules, to
investigate and uncover evidence after filing suit. Destruction of evidence
known to be relevant to pending litigation violates the spirit of liberal
discovery.”); Wichita Royalty Co. v. City Nat'l Bank of Wichita Falls
etal, 109 F.2d 299, 302 (5th Cir. 1940) (defining spoliation as being
“synonymous with pillaging, plundering and robbing”).

13 Telectron, Inc. v. Overhead Door Corp., 116 F.R.D. 107, 128 (S.D.
Fla. 1987) (noting that a defendant “having purposefully, willfully, and in
bad faith destroyed” relevant documents injured the plaintiff's “right to a full
and fair adjudication of its claims on the merits.”); Cedars-Sinai, 954
P.2d 511 (Cal.1998) (stating “[t]he intentional destruction of evidence is a
grave affront to the cause of justice and deserves our unqualified
condemnation.”)



2017 RESOLVING THIRD-PARTY INSURANCE 67
COMPANY AUTOMOBILE SPOLIATION CLAIMS

confidence in the judicial system.'* Courts have recognized that the
“preservation of ... [potential] evidence ... presumably increase[s] the
likelihood of a true and just verdict;”!® therefore, preservation of evidence
warrants legal protection as an injury to a property interest.'

4See Kammerer v. Sewerage Water Board of New  Orleans, 93-
1232 (La. App. 4 Cir. 3/15/94); 633 So. 2d 1357, 1362; Lawrence Solum &
Stephen Marzen, Truth and Uncertainty: Legal Control of the Destruction
of Evidence, 36 EMORY L.J. 1085, 1138 (1987) (“Destruction of evidence
undermines two important goals of the judicial system — truth and fairness”).

15 Edwards v. Louisville Ladder Co., 89-1697-LC (W.D. La. 6/19/92); 796
F. Supp. 966, 969 (“It is obvious that the preservation of items which might be
relevant evidence in either prospective or ongoing litigation is desirable.”). See
also Kammerer v. Sewerage Water Board of New Orleans, 93-1232 (La. App. 4
Cir. 3/15/94); 633 So. 2d 1357, 1362 (Justice Waltzer concurring) (“The
process itself is fair and the result presumably just where the parties have open
opportunity to plead, discover, present and impeach evidence and argue
alternative theories of the case. Where material evidence has been lost, the
veracity and justice of the ultimate decision will of necessarily suffer.”).

16 See Ortega v. Trevino, 938 S.W.2d 219, 223 (Tex. Ct. App. 1997)
(“[A] claim for money damages in a civil lawsuit is an interest
in property belonging to the plaintiff. By destroying the plaintiff's ability to
prove his claim, the spoliator has destroyed a property interest which [the]
law would otherwise protect and recognize as a valuable asset belonging to
the plaintiff.”). See also Coca-Cola Bottling Co. v. Super. Ct. of
San Bernardino County, 286 Cal. Rptr. 855, 864 (Cal. Ct. App. 1991)
(noting that spoliation of evidence in civil litigation constitutes an injury to
a property interest); Augusta v. United Service Automobile Assn., 16
Cal. Rptr. 2d 400, 404 (Cal. Ct. App. 1993) (discussing that a cause of action
for spoliation of evidence involves an injury to property interest); Jablonski
v. Royal Globe Insurance Co., 251 Cal. Rptr. 160, 168-69 (Cal. Ct. App.
1988) (noting that the injury that results from one’s inability to present
relevant evidence due to its destruction); Hirsch v. General Motors Corp.,
628 A.2d 1108, 1119 (N.J. Super. Ct. Law Div. 1993) (“The spoliation tort
protects a litigant's interest in bringing a prospective cause of action.”);
Smith v. Superior Ct., 198 Cal. Rptr. 829, 836-37 (Cal. Ct. App. 1984)
(“[W]e conclude that a prospective civil action...is a valuable ‘probable
expectancy’ that the court must protect from . . . interference . . . ”); St. Mary's
Hosp., Inc. v. Brinson, 685 So. 2d 33, 35 (Fla. Dist. Ct. App. 4th Dist.
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The issues surrounding the spoliation of evidence and how to
remedy the loss of relevant evidence has been vetted thoroughly throughout
the commentary.!” Commentators and courts have furnished various

1996) ("[A] prospective civil action... is a valuable probable expectancy that the
court must protect from interference.").

17 See, e.g., Imwinkelried, supra note 3 at 793; Terry R. Spencer, Do Not
Fold, Spindle or Mutilate: The Trend Towards the Recognition of Spoliation
as a Separate Tort, 30 IDAHO L. REV. 37 (1993); Nesson, supra note 3 at
793; Jeffrey S. Kinsler & Anne R. Keys Maclver, Demystifying Spoliation
of Evidence, 34 TORT & INS. L.J. 761 (1999); David A. Dell, Margaret M.
Koesel & Tracy L. Turnbull, Let’s Level The Playing Field: A New
Proposal for Spoliation of Evidence Claims in Pending Litigation, 29 ARIZ.
ST. L.J. 769 (1997); Mary K. Brown & Paul D. Weiner, Digital Dangers: A
Primer on Electronic Evidence in the Wake of Enron, 30 LITIG. 24, 69
(2003); Johnathan Judge, Comment, Reconsidering Spoliation: Common-
Sense Alternatives to the Spoliation Tort, 2001 WIS. L. REV. 441 (2001);
Phoebe L. McGlynn, Spoliation in the Products Liability Context,27 U.
MEM. L. REV. 663 (1997); Shannon D. Hutchings, Tortious Liability for
Spoliation of Evidence,24 AM. J. TRIAL ADVOC. 381 (2000);
Nolte, supra note 11 at 351; Margaret O. Frossard & Neal S. Gainsberg,
Spoliation of Evidence in Illinois: The Law After Boyd v. Traveler’s
Insurance Co., 28 Loy. U. CHL L.J. 685 (1997); Mark D. Robbins,
Computers and the Discovery of Evidence — A New Dimension to Civil
Procedure, 17]. COMPUTER & INFO. L.411 (1999); Patrick
Grady, Discovery of Computer Stored Documents and Computer Based
Litigation Support Systems: Why Give Up More Than Necessary?, 14 ].
COMPUTER & INFO. L. 523 (1996); Bart S. Wilhoit, Spoliation of
Evidence: The Viability of Four Emerging Torts, 46 UCLA L. Rev. 631
(1998); Maria A. Losavio, Synthesis of Louisiana Law on Spoliation of
Evidence — Compared to the Rest of the Country, Did we Handle it
Correctly?, 58 LA. L. REV. 837 (1998); Robert D. Peltz, The Necessity of
Redefining Spoliation of Evidence, Remedies in Florida, 29 FLA. ST. U.L.
REV. 1289 (2002); Cecelia Hallinan, Balancing The Scales after Evidence is
Spoiled:  Does Pennsylvania’s Approach Efficiently Protect the
Injured Party?, 44 VILL. L. REV.947 (1999); Dale A. Nance, Missing
Evidence, 13 CARDOZO L. REV. 831 (1991); Jay E. Rivlin, Recognizing an
Independent Tort Action will spoil a Spoliator’s Splendor, 26 HOFSTRA L.
REvV., 1003, 1017 (1998); JamesT. Killelea, Spoliation of Evidence
Proposals  for New York State, 70 BROOK. L. REV. 1045 (2005);
John K. Stipancich, The Negligent Spoliation of Evidence: An Independent
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explanations as to why recognition of an independent spoliation tort acts as
an essential beneficial component within the judicial system: (1) the probable
expectation of a favorable judgment or defense in future civil litigation are
safeguarded by the tort;!® (2) traditional evidentiary remedies are not
deterred by the spoliator of evidence;! and (3) testimonial candor is
preserved by the tort.”> However, the majority of jurisdictions that have

Tort Action may be the Only Acceptable Alternative, 53 OHIO ST. L.J. 1135
(1992); Lawrence Solum & Stephen J. Marzen, Truth and Uncertainty:
Legal Control of the Destruction of Evidence, 36 EMORY L.J. 1085 (1987);
David H. Canter, The Missing or Altered Product: Nightmare
or Dream?, 26 SW. U.L. REV. 1051 (1997); John McArthur
McGuire & Robert C. Vincent, Admissions Implied from Spoliation or
Related Conduct, 45 YALE L.J. 226 (1935); Sean R. Levine, Spoliation of
Evidence in West Virginia: Do Too Many Torts Spoliate the Broth?, 104 W.
VA. L. REV. 419 (2002); Paul Gary Kekorian, Negligent Spoliation of
Evidence: Skirting the ‘Suit within a Suit’ Requirement of Legal
Malpractice, 41 HASTINGS L.J. 1077 (1990); Charles B.
Renfrew, Discovery Sanctions: A Judicial Prospective, 67 CAL. L. REV. 264
(1979); R. Laird Hart, Note, Legal Ethics and the Destruction of
Evidence, 88 YALE L.J. 1665 (1979); Andrea H. Rowse, Comment,
Spoliation: Civil Liability for Destruction of Evidence,20 U. RICH. L.
REV. 191 (1985); Dale A. Oesterle, A Private Litigant’s Remedies for an
Opponent’s Inappropriate Destructions of Relevant Documents, 61 TEX. L.
REV. 1185 (1983); Anthony C. Casamassina, Comment, Spoliation of
Evidence in Medical Malpractice, 14 PACE L. REV. 235 (1995); Robert W.
Thompson, To The Prevailing Party Goes the Spoils: An Overview of an
Emerging Tort in California, 18 W. ST. U. L. REV. 223 (1990); Monica L.
Klug, Torts—Arizona Should Adopt the Tort of Intentional Spoliation of
Evidence—La. Raia v. Superior Court, 19 AR1Z. ST. L.J. 371 (1987).

18 Hazen v. Municipality of Anchorage, 718 P.2d 456, 464 (Alaska
1986).

19 Steve E. Couch, Spoliation of Evidence: Is One Man's Trashing
Another Man's Treasure, 62 TEX. B.J.242,243,n.4 (1999); See also Wilhoit,
supra note 17, at 669 (1998).

20 Petrik v. Monarch Printing Corp., 501 N.E.2d 1312, 1319 (Ill. App.
Ct. 1986) (“This state's system of civil litigation is founded in large part on
a litigant's ability, under the authority of the Supreme Court Rules, to
investigate and uncover evidence after filing suit... Any duty to preserve
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examined the issue have rejected the recognition of a spoliation tort. Those
states that have recognized and created the tort of spoliation in some form,
limit such an action to spoliation of evidence related to actual litigation.

Courts are in disagreement on what constitutes spoliation and vary
on how to apply the tort when the spoliator is a third-party, who is not a party
to the underlying civil action. This divergence has produced a variety of
approaches to the spoliation of evidence dilemma.

B. THE CURRENT JUDICIAL LANDSCAPE OF THE SPOLIATION OF
EVIDENCE TORT

Initially, the tort was not embraced by the courts.?! However, the
spoliation issue has recently attracted greater attention.”> A current split
exists between those jurisdictions that recognize a secondary cause of action
for spoliation of evidence and those that reject the tort altogether. Because
of this split, the outcomes of such actions can be diverse depending on the
state and the law it applies. Four possible varieties of the tort of spoliation
of evidence exist: (1) intentional spoliation of evidence by an adverse party;*

such items would undoubtedly be tempered by what a reasonable person
would expect to be sought as evidence.”).

2 Edwards v. Louisville Ladder Co., 89-1697(W.D. La. 6/19/1992), 796
F. Supp. 966, 968 (citing Pirocchi v. Liberty Mutual Ins., 365 F.Supp. 277
(E.D. Pa. 1973) (“Despite the fact that the origins of a tort for spoliation of
evidence trace back to at least 1973 no general consensus has developed as
to the basis, essential elements, or even existence of such a tort.”); Coleman
v. Eddy Potash, Inc., 905 P.2d 185 (N.M. 1995) overruled on other grounds
by Delgado v. Phelps Dodge Chino, Inc., 34 P.3d 1148 (N.M. 2001) (“In
general ... the tort of spoliation of evidence has not been widely adopted in
other jurisdictions, nor has much agreement emerged on its contours and
limitations.”).

22 See Henderson v. Tyrrell, 910 P.2d 522, 531 (Wash. Ct. App. 1996)
(“[d]estruction or loss of potentially relevant evidence is a long-standing
problem, but it has attracted increased attention in the past . . .”).

2 While the elements of a prima facie case for intentional spoliation of
evidence by a defendant vary from state to state due to each states’ public
policy considerations, as a general rule the tort requires: (1) pending or
probable litigation involving the plaintiff; (2) knowledge by the defendant of
the existence or likelihood of the litigation; (3) intentional acts of spoliation
by the defendant designed to disrupt the plaintiff's case; (4) disruption of the
plaintiff's case; and (5) damages proximately caused by the defendant's
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(2) intentional spoliation by a disinterested third party;** (3) negligent
spoliation of evidence by an adverse party;> and (4) negligent spoliation of
evidence by a disinterested third party.?® Spoliation of evidence committed
by an adverse party to a lawsuit, is referred to as “first-party spoliation.”?’
When committed by a non-party, it is called “third-party spoliation.?
Regardless of whether classified as intentional or negligent, the elements of
these iterations of the tort are very similar®® with the main difference seen in
the level of culpability.

acts. See, e.g., Nye v. CSX Transp., 437 F.3d 556 (6th Cir. 2006) (applying
Ohio law); Traylor v. Awwa, 899 F. Supp. 2d 216 (D. Conn. 2012) (applying
Connecticut law).

24 See, e.g., Hannah v. Heeter, 584 S.E.2d 560, 572 (W. Va. 2003) (adopting
both first-party and third-party intentional spoliation of evidence and discussing
the elements of the tort).

2 While the elements of negligent spoliation of evidence also vary, the
general consensus delineated for a cause of action for negligent destruction
of evidence are as follows: (1) existence of a potential civil action; (2) a legal
or contractual duty to preserve evidence which is relevant to the potential
civil action; (3) destruction of that evidence; (4) significant impairment in
the ability to prove the lawsuit; (5) a causal relationship between the
evidence destruction and the inability to prove the lawsuit; and (6)
damages. See, e.g., Continental Ins. Co. v. Herman, 576 So. 2d 313, 315
(Fla. Dist. Ct. App. 1991); Holmes v. Amerex Rent-A-Car, 710 A.2d 846,
851-54 (D.C. 1998).

% See, e.g., Velasco v. Commercial Bldg. Maint. Co., 215 Cal. Rptr.
504, 506 (Cal. Ct. App. 1985) (establishing tort of negligent spoliation); See
also Smith v. Atkinson, 771 So. 2d 429 (Ala. 2000).

27 See Johnson v. United Serv.’s Auto Assn., 67 Cal. App. 4th 626, 628
(Cal. Ct. App.1998) (explaining that a first party spoliator is a party to the
litigation in which the spoliation evidence is deemed relevant).

28 See Cole Vision Corp. v. Hobbs, 714 S.E.2d 537 (S.C. 2011); Superior
Boiler Works, Inc. v. Kimball, 259 P.3d 676 (Kan. 2011); Lips v. Scottsdale
Healthcare Corp., 229 P.3d 1008 (Ariz. 2010).

2 Compare Reilly PPA v. D'Errico, 1994 WL 547671, at *2, *6 (Conn.
Super. Ct. Sept. 21, 1994), and Foster v. Lawrence Mem. Hosp., 809 F.
Supp. 831, 836 (Kan. 1992), with Coleman v. Eddy Potash, Inc., 905 P.2d
185 (N.M. 1995).



72 CONNECTICUT INSURANCE LAW JOURNAL Vol. 24
1. Intentional Spoliation

The intentional form of the tort requires that the evidence be
willfully destroyed by the spoliator.®® A small minority of states (seven)
have recognized an independent tort for intentional spoliation.! Of those
states that have recognized a tort for intentional spoliation, most of them
permit the tort in both a first-party and third-party context.*> A couple of

30 See, e.g., Coleman, 905 P.2d at 189.

31 The following states recognize an intentional spoliation of evidence
causes of action for first-party and third-party actors: Alaska - Hazen v.
Mun. of Anchorage, 718 P.2d 456 (Alaska 1986), Nichols v. St. Farm Fire
& Casualty Co., 6 P.3d 300, 304 (Alaska 2000), Hibbits v. Sides, 34 P.3d
327, 328 (Alaska 2001); Connecticut - Rizzuto v. Davidson Ladders, 905
A.2d 1165 (Ct. 2006) (the Court recognized first party intentional spoliation,
but declined to address whether third party spoliation was legally
cognizable); Kansas - Foster \2 Lawrence Memorial Hosp.,
809 F.Supp. 831, 838 (Kan. 1992) (intentional spoliation recognized where
defendant commits spoliation for its own advantage); Louisiana - Guillory
v. Dillards Dep’t Store, Inc., 2000-190 (La. Ct. App. 10/11/2000), 777
So0.2d 1; New Mexico - Coleman, 905 P.2d 185 (N.M. 1995) overruled by
Delgado v. Phelps Dodge Chino, Inc., 34 P.3d 1148 (2001); Ohio - Smith v.
Howard Johnson Co., 615 N.E2d 1037 (Ohio 1993); West
Virginia - Hannah v. Heeter, 584 S.E.2d 560 (W.V. 2003).

32 Alaska - Hazen v. Mun. of Anchorage, 718 P.2d 456 (Alaska
1986), Nichols v. State Farm Fire & Casualty Co., 6 P.3d 300, 304 (Alaska
2000), Hibbits v. Sides, 34 P.3d 327, 328 (Alaska 2001); Connecticut-
Rizzuto v. Davidson Ladders, 905 A.2d 1165 (Conn. 2006) (the court
recognized first party intentional spoliation, but declined to address whether
third party spoliation was legally cognizable); Kansas - Foster v. Lawrence
Mem’l Hosp., 809 F.Supp. 831, 838 (Kan. 1992) (intentional spoliation
recognized where defendant commits spoliation for its own advantage);
Louisiana - Guillory v. Dillard's Dep’t Store, Inc., 777 So.2d 1 (La. Ct.
App. 2000); New Mexico - Coleman v. Eddy Potash, Inc., 905 P.2d 185
(N.M. 1995), overruled by Delgado v. Phelps Dodge Chino, Inc., 34 P.3d
1148 (N.M. 2001); Ohio - Smith v. Howard Johnson Co., 615 N.E.2d 1037
(Ohio 1993); West  Virginia - Hannah v. Heeter, 584 S.E.2d 560
(W.V.2003).



2017 RESOLVING THIRD-PARTY INSURANCE 73
COMPANY AUTOMOBILE SPOLIATION CLAIMS

states permit intentional spoliation as an independent tort in the third-party
context, but not the first party context.*

2. Negligent Spoliation

The majority of states (23) that have considered the question of
spoliation as a tort have rejected negligent spoliation claims.** Many states

33 See, e.g., Indiana - Gribben v. Wal-Mart Stores, 824 N.E.2d 349, 355
(Indiana 2005) (not permitted in first party context); Glotzbach v. Froman,
854 N.E.2d 337, 341 (Indiana 2006) (recognized in third party spoliation),
Thompson v. Owensby, 704. N.E.2d 134 (Ind. Ct. App. 1998) (recognized
in third party context); Montana - Oliver v. Stimson Lumber Co., 993 P.2d
11 (Montana 1999) (recognized in the third-party context. However, first
party spoliation can be addressed by rules of civil procedure).

34 The following states have rejected an independent spoliation claim
based on negligence: Alabama - Christian v. Kenneth Chandler Construction
Co., 658 So.2d 408, 413 (Ala. 1995); Arkansas - Goff v. Harold Ives
Trucking Co., 27 S.W.3d 387, 391 (Ark. 2000); Arizona - Souza v. Fred
Carries Contracts Co., 955 P.2d 3, 6 (Ariz. Ct. App. 1997), Tobel v.
Travelers Ins., 988 P.2d 148, 156 (Ariz. Ct. App. 1999); California - Forbes
v. Cty. of San Bernardino, 101 Cal. App. 4th 48, 57 (Cal. Ct. App.
2002); Colorado - Moore v. United States Dept. of Agric. Forest Serv., 864
F. Supp. 163 (Dist. Colo. 1994); Connecticut - Massaro v. Yale New Haven
Hosp., 34 Conn. L. Rptr. 609 (Conn. Super. Ct. 2003); Delaware - Lucas v.
Christiana Skating Ctr., Ltd., 722 A.2d 1247 (Del. Super. Ct. 1998); lowa -
Meyn v. State, 594 N.W.2d 34 (Iowa 1999); Kansas - Koplin v. Rosel Well
Perforators, Inc., 734 P.2d 1177 (Kan. 1987) (must have special
circumstances or relationship to create the duty to preserve evidence);
Kentucky - Monsanto Co. v. Reed, 950 S.W.2d 811 (Ky. 1997); Louisiana -
Louis v. Albertsons, 935 So. 2d 771, 775 (spoliation claim can be brought
under traditional negligence theory); Maine - Butler v. Mooers, No. Civ. A.
CV-00-737, 2001 WL 1708836 (Me. Super. Ct. June 13, 2001), Gagne v.
D.E. Jonsen, Inc., 298 F. Supp. 2d 145, 147 (D. Me. 2003); Maryland -
Miller v. Montgomery Cty, 494 A.2d 761 (Md. Ct. Spec. App. 1985);
Massachusetts - Fletcher v. Dorchester Mutual Ins., 773 N.E.2d 420 (Mass.
2002); Michigan - Panich v. Iron Wood Prod. Corp., 445 N.W.2d 795 (Mich.
Ct. App. 1989); Minnesota - Federated Mutual Ins. v. Litchfield Precision
Components, Inc. 456 N.W.2d 434, 436-37 (Minn. 1990); Missouri -
Baugher v. Gates Rubber Co., 863 S.W.2d 905 (Mo. Ct. App. 1993);
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have rejected the concept of negligent spoliation under ordinary negligence
principles, i.e., the duty to preserve evidence, breach of that duty, causation,
and injury.®® A small minority of jurisdictions (9 states) have allowed claims
for negligent spoliation.*® Of this small handful of jurisdictions recognizing
negligent spoliation under ordinary negligence principles, only four
recognize negligent spoliation for both first-party and third party claims. 3’

3. Spoliation by Third Parties

Within the tort of spoliation is the controversy of whether to impose
a duty when the spoliator is not a party to the underlying litigation. Of the
nine states recognizing negligent spoliation under general negligence
principles, only five states permit negligent spoliation claims to be brought
against third parties.®

Mississippi - Richardson v. Sarah Lee Corp., 847 So. 2d 821, 823-24 (Miss.
2003); Nevada - Timber Tech Engineered v. Home Ins., 55 P.3d 952 (Nev.
2002); New York - Ortega v. City of New York, 876 N.E.2d 1189, 1197
(N.Y. 2007); Ohio - Drawl v. Comicelli, 706 N.E.2d 849, 851-52 (Ohio Ct.
App. 1997) (however, Ohio recognizes the tort of interference with or
destruction of evidence requiring a showing of a willful (wrongful)
destruction, alternation or concealment of evidence); Utah - Burns v.
Cannondale Bicycle Co., 876 P.2d 415 (Utah Ct. App. 1994); Virginia -
Austin v. Consolidated Coal Co., 501 S.E.2d 161 (Va. 1998); Wisconsin -
Johnston v. Metropolitan Prop. & Cas. Ins., 288 Wis.2d 658.

35 See cases cited supra note 34.

3 See infranote 37 (Illinois, New Jersey, New Mexico,
and Pennsylvania); infra note 38 (Alabama, Florida, Indiana, Montana,
and West Virginia).

37 The following are states that recognize negligent spoliation for both
first-party and third-party claims under ordinary negligence principles:
llinois - Boyd v. Travelers Ins., 652 N.E.2d 267 (Ill. 1995); New Jersey -
Rosenblit v. Zimmerman, 766 A.2d 749, 756 (N.J. 2001), Swick v. New
York Times, Co., 815 A.2d 508, 512 (N.J. Super. Ct. App. Div. 2003); New
Mexico - Coleman v. Eddy Potash, Inc., 905 P.2d 185 (N.M. 1995),
overruled on other grounds by Delgado v. Phelps Dodge Chino, Inc., 34 P.3d
1148 (N.M. 2001); Pennsylvania - Elias v. Lancaster Gen. Hosp., 710 A.2d
65 (Pa. Super. Ct. 1998).

3% The following states recognize negligent spoliation under general
negligence principle against third-parties: Alabama - Smith v. Atkinson, 771
So. 2d 429 (Ala. 2000) (negligence permitted against a third party who was
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4. Policy Considerations

Liability for spoliation of evidence arises from a party’s duty to
preserve evidence.>> Whether a duty is owed is a legal question, decided by
the court.*’ The duty element of the spoliation tort has perplexed the majority
of courts, especially in the context of third-parties.*! There exists an
amorphous body of negligent spoliation of evidence law that determines
when a third-party can be liable in civil litigation. Therefore, where adopted,
the outcomes of such actions can be diverse depending on the state and the
law applied. As an example, a duty to preserve evidence before allowing
spoliation claims under general concepts of negligence is required in three

the proximate cause of the plaintiff’s inability to file or win the underlying
lawsuit); Florida - Martino v. Wal-Mart Stores, Inc., 908 So. 2d 342, 347
(Fla. 2005) (first party spoliation claim not recognized), Kimball v. Publix
Super Mkt., Inc., 901 So. 2d 293, 296 (Fla. Dist. Ct. App. 2005) (third party
spoliation recognized), Royal & Sunalliance v. Lauderdale Marine Ctr., 877
So. 2d 843, 846 (Fla. Dist. Ct. App. 2004) (third party spoliation requires
duty to preserve evidence)); Indiana - Gribben v. Wal-Mart Stores, Inc., 824
N.E.2d 349, 355 (Ind. 2005) (first party spoliation not recognized),
Glotzbach v. Froman, 854 N.E.2d 337, 341-42 (Ind. 2006) (third party
spoliation recognized); Montana - Oliver v. Stimson Lumber Co., 993 P.2d
11 (Mont. 1999); West Virginia - Hannah v. Heeter, 584 S.E.2d 560 (W. Va.
2003).

39 See, e.g., Miller v. Allstate Ins. Co., 573 So. 2d 24, 27-28 (Fla. Dist.
Ct. App. 1990).

40 Manorcare Health Servs., Inc. v. Osmose Wood Preserving, Inc., 764
A.2d 475,479 (N.J. Super. Ct. App. Div. 2001) (holding the duty to preserve
evidence is a question of law for the court).

4 See, e.g., Fletcher v. Dorchester Mut. Ins. Co., 773 N.E.2d 420, 424-
25 (Mass. 2002) (“Persons who are not themselves parties to litigation do not
have a duty to preserve evidence for use by others. Nonparty witnesses may
have evidence relevant to a case — documents, photographs, tape recordings,
equipment parts, or any other tangible objects —and may know of its
relevance, but that knowledge, by itself, does not give rise to a duty to
cooperate with litigants.”); See Metlife Auto & Home v. Joe Basil Chevrolet,
Inc., 753 N.Y.S.2d 272 (N.Y. App. Div.2002) (holding spoliator’s
knowledge of a potential or current lawsuit did not impose a duty to preserve
evidence). But see, Mace v. Ford Motor Co., 653 S.E.2d 660 (W. Va. 2007).
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states. ** One court found that a duty to preserve evidence existed where the
duty arose out of “agreement, contract, statute, special circumstance, or
voluntary undertaking” and required an objective foreseeability element
where a reasonable person could have foreseen that the evidence in question
was material to a potential civil action.®’

Absent clear legislative direction in determining whether a
cognizable duty should exist, courts have focused on a variety of policy
considerations for refusing to recognize an independent spoliation tort, such
as: (1) the fact that remedies are already in place to rectify the problem;* (2)
the damages produced are inherently speculative;* (3) adjudicated matters

42 See Florida - Royal & Sun Alliance, 877 So.2d at 846 (third party
spoliation requires a duty to preserve evidence); Illinois — Dardeen
v. Kuehling, 821 N.E.2d 227, 231 (Ill. 2004) (duty to preserve evidence
required); New Mexico - Coleman, 905 P.2d (special circumstances must
exist under which there is a duty to preserve the evidence).

4 See Dardeen, 821 N.E.2d at 231.

4 See Reynolds v. Bordelon, 172 So. 3d 589 (La. 2015).

45 “It seems likely that in a substantial proportion of spoliation cases the
fact of harm will be irreducibly uncertain. In these cases, ‘there will typically
be no way of telling what precisely the evidence would have shown and how
much it would have weighed in the spoliation victim's favor.” The elements
of causation and damages, therefore, in the continuing absence of
the spoliated evidence, would be nearly impossible to prove, and permitting
a cause of action that necessarily would be based upon speculation and
conjecture could burden the courts with claims that may be peculiarly
productive of arbitrary and unreliable verdicts.” Temple Cmty. Hosp. v.
Super. Ct. of Los Angeles, 976 P.2d 223, 228 (Cal. 1999) (citing Cedars-
Sinai Med. Ctr. v. Super. Ct. of Los Angeles, 954 P.2d 511 (Cal. 1998). See
also Smith v. Super. Ct. of Los Angeles, 198 Cal. Rptr. 829, 833-34 (Cal. Ct.
App. 1984), overruled by Cedars-Sinai Med. Ctr.,954 P.2d (recognizing
that the damages for spoliation tort were inherently speculative because, in
order to state a claim, the relevant evidence must be missing but finding it
would be a great injustice to prevent an injured party from recovering at
all, then to reduce the certainty of damages requirements); Reilly PPA
v. D'Errico, No.. CV93 03460958, 1994 WL 547671, at *6 (Conn. Super. Ct.
Sept. 21, 1994) (Stating that “the inherently speculative nature of the
spoliation tort militates against adopting such a cause of action”); Larison v.
City of Trenton, 180 F.R.D. 261, 265-66 (D.N.J. 1998) (failing to adopt
an independent spoliation tort partly because the court was unwilling “to
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may need to be re-litigated;* (4) there is the potential for jury confusion and
inconsistency;*’ and, (5) there is always the possibility of interfering with a
person’s private property rights.*® However, the bulk of the case law on this
subject focuses upon the availability of alternative remedies to rectify the
spoliation problem.*

engage in speculation and conjecture” in regards to the damages
requirement).

4 See, e.g., Temple Cmty. Hosp., 976 P.2d at 228 (Cal. 1999) (“[I]f the
spoliation claim were brought after the conclusion of the underlying
litigation, the result would be ‘duplicative proceedings’ involving a ‘retrial
within a trial” and carrying the potential for inconsistent results.”).

47 See Edwards v. Louisville Ladder Co., 796 F. Supp. 966, 971 (W.D. La.
1992); Murphy v. Target Prods., 580 N.E.2d 687, 690 (Ind. Ct. App.
1991); Trevino v. Ortega, 969 S.W.2d 950, 957 (Tex. 1998); Cedars-Sinai Med.
Ctr,, 954 P.2d 511; Id. at 518. (“Without knowing the content and weight of
the spoliated evidence, it would be impossible for the jury to meaningfully
assess what role the missing evidence would have played in the
determination of the underlying action.”); Reilly, 1994 WL 547671, at
*6; Reynolds, 172 So. 3d at 598 (a spoliation tort “could create confusion for
fact-finders, particularly juries, inasmuch as it allows a trial within a
trial.”); Temple Cmty. Hosp., 976 P.2d at 228 (“if the spoliation claim were
tried concurrently with the underlying litigation, there would be ‘a
significant potential for jury confusion and inconsistency’... ”.).

8 See, e.g., id. at 228 (Cal. 1999) (“[TThe threat of liability might cause
individuals and entities to engage in unnecessary and expensive record-
retention policies.”); Louisville Ladder Co., 796 F. Supp. at 970
(“[C]lourts must also be concerned with interference with a person's right to
dispose of his own property as he chooses.”); Koplin v. Rosel Well
Perforators, Inc., 734 P.2d 1177, 1183 (Kan. 1987) (recognizing an
independent spoliation tort would cause “[T]he unwarranted intrusion on the
property rights of a person who lawfully disposes of his own property.”).

¥ See, e.g., Petrik v. Monarch Printing Corp., 501 N.E.2d 1312, 1319
(1. App. Ct. 1996) (discussing that sanctions for spoliation of evidence in
violation of discovery rules promote orderly judicial procedures and fair
play); Cedars—Sinai, 954 P.2d 511 (emphasizing that sanctions within the
original proceeding, disciplinary and penal sanctions are preferable in
derivative litigation).
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III. DIFFERENT APPROACHES TO DISINCENTIVIZING THE
SPOLIATION OF EVIDENCE

Although some jurisdictions have begun to recognize a new,
independent tort for the spoliation of evidence in civil litigation, a majority
of courts have found the adoption of an independent tort is unnecessary due
to a variety of existing non-tort remedies and sanctions already in place
acting as effective measures in addressing the misconduct of spoliation.*
Traditionally, courts utilized adverse inferences, presumptions, and other
actions as the main determents in preventing a party from destroying
evidence.

Finding that the additional benefits of a tort remedy are not great in
comparison to the significant burdens it would create, various courts have
employed a myriad of traditional remedies to combat spoliation.’! Any
remedy a court imposes should serve one of three purposes: deterrence,
punishment, or remediation®* and the evidence allegedly lost or destroyed
must be relevant to a material fact in the litigation.”® To fix pre-litigation
spoliation, state courts have relied on their inherent power to control the

0 See, e.g., Miller v. Montgomery Cty., 494 A.2d 761, 768 (Md. Ct.
Spec. App. 1985) (“In either event, the remedy for the alleged spoliation
would be appropriate jury instructions as to permissible inferences, not a
separate and collateral action.”).

31 See, e.g., Telecom Int'l America, Ltd. v. AT&T Corp., 67 F. Supp. 2d 189
(S.D.N.Y. 1999) (noting that dismissal may be an appropriate remedy where a
party demonstrates bad faith in the destruction of evidence); See Telectron, Inc.
v. Overhead Door Corp., 116 FR.D. 107, 128 (S.D. Fla. 1987) (entering a
default judgment when documents were willfully destroyed causing
prejudice to the case); Metropolitan Dade County v. Bermudez, 648 So. 2d
197, 200 (Fla. Dist. Ct. App. 1994) (weighing the willfulness and extent of
prejudice in deciding the appropriate sanctions for the destruction of
evidence); Farley Metals, Inc. v. Barber Colman Co., 645 N.E.2d 964, 968
(Il. App. Ct. 1994) (holding that where critical information is destroyed, the
prejudice to the non-offending party is the courts focus for imposing
sanctions).

32 See, e.g., National Hockey League v. Metropolitan Hockey Club, Inc.,
427 U.S. 639, 643 (1976) (“[T]he most severe in the spectrum of
sanctions ... must be available ... not merely to penalize those whose
conduct may be deemed to warrant such a sanction, but to deter those who
might be tempted to such conduct in the absence of such a deterrent.”).

53 Gath v. M/A-COM, Inc., 802 N.E.2d 521, 528 (Mass. 2003).
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judicial process in litigation®* and to sanction parties for the spoliation of
evidence.”> Courts have broad discretion in imposing sanctions for the

% Chambers v. Nasco Inc., 501 U.S. 32; Dillon v. Nissan Motor Co., 986
F.2d 263 (8th Cir. 1993) (finding that court has inherent power in excluding
plaintiff’s experts’ testimony where the expert failed to preserve
evidence); Unigard Security Insurance Co. v. Lakewood Eng. & Manuf.
Corp., 982 F.2d 363 (9th Cir. 1992) (excluding testimony of plaintiff’s expert
without showing of bad faith was proper use of court’s inherent powers);
Northern Assurance Co. v. Ware, 145 F.R.D. 281 (D. Me. 1993).

55 The following states have the inherent power to sanction parties for the
spoliation of evidence: Alabama - Story v. RAJ Prop., Inc., 909 So. 2d 797, 802-
03 (Ala. 2005); Arizona - Souza v. Fred Carries Contracts, Inc., 955 P.2d 3, 6
(Ariz. Ct. App. 1997); Arkansas - Goff v. Harold Ives Trucking Co., 27 S.W.3d
387, 391 (Ark. 2000); California - Cedars-Sinai Med. Ctr. v. Super. Ct., 954
P.2d 511, 517 (Cal. 1998); Colorado - Pfantz v. KMart Corp., 85 P.3d 564, 567
(Colo. App. 2003); Connecticut - Beers v. Bayliner Marine Corp., 675 A.2d 829,
832 (Conn. 1996); Delaware - Burris v. Kay Bee Toy Stores, No. 96C-01-036,
1999 WL 1240863 at *1 (Del. Super. Ct. Sept. 17, 1999); Florida - Martino v.
Wal-Mart Stores, Inc., 908 So. 2d 342, 347 (Fla. 2005); Georgia - Chicago
Hardway & Fixture Co. v. Letterman, 510 S.E.2d 875 (Ga. Ct. App. 1999);
Hawaii - Stender v. Vincent, 992 P.2d 50 (Haw. 2000); Idaho - Courtney v.
Big O Tires, 87 P.3d 930, 933 (Idaho 2003); Illinois - Adams v. Bath & Body
Works, Inc., 830 N.E.2d 645, 652 — 53 (Ill. App. Ct. 2005); Indiana - Glotzbach
v. Froman, 827 N.E.2d 105, 112 (Ind. Ct. App. 2005); lowa - Mayn v. State, 594
N.W.2d 31, 34 (Iowa 1999); Kansas - Shay v. State Dept. of Transp., 959 P.2d
849, 851 (Kan. 1998); Kentucky - Morten v. Bank of the Bluegrass & Trust Co.,
18 S.W.3d 353, 360 (Ky. Ct. App. 1999); Louisiana - Smith v. Jitney Jungle
of Am., 802 So.2d988, 992 (La. Ct. App. 2001); Maine- Drigginv.
Am. Sec. Alarm Co., 141 F.Supp.2d 113 (D. Me. 2000); Maryland -
Klupt v. Krongard, 728 A.2d 727, 736 (Md. Ct. Spec. App. 1999);
Massachusetts - Gath v. M/A-Comm, Inc., 802 N.E.2d 521 (Mass. 2003);
Michigan - Bloemendaal v. Town & Country Sports Ctr., Inc., 659 N.W.2d 684
(Mich. Ct. App. 2002); Minnesota - Patton v. Newmar Corp., 538 N.W.2d 116
(Minn. 1995); Mississippi - Dowdle Butane Gas Co. v. Moore, 831 So0.2d 1124,
1127 (Miss. 2002); Montana - Oliver v. Stimson Lumber Co., 993 P.2d 11, 17-
18 (Mont. 1999); Nebraska - In re Estate of Schindler, 582 N.W.2d 369, 379
(Neb. Ct. App. 1998); Nevada - Banks ex. rel. Banks v. Sunrise Hosp., 102 P.3d
52, 58 (Nev. 2004); New Hampshire - Mayes v. Black & Decker (U.S), Inc.,
931 F. Supp. 80, 83 (D.N.H. 1996); New Jersey - Jerista v. Murray, 883 A.2d
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spoliation of evidence.*® Federal District Courts have relied on their inherent
authority to impose sanctions to help combat spoliation.”” However, the
United States Supreme Court has cautioned District Courts to exercise
restraint in the use of their inherent power for imposing sanctions.>®

The most commonly utilized sanction is an adverse inference jury
instruction to attempt to cure prejudice involving spoliated evidence.” Many

350 (N.J. 2005); New Mexico - Segura v. K-Mart Corp., 62 P.3d 283, 286
(N.M. Ct. App. 2002); New York - Kirkland v. New York City Hous. Auth.,
666 N.Y.S.2d 609, 611 (N.Y. App. Div. 1997); North Carolina - Bumgarner v.
Reneau, 422 S.E.2d 686, 689 (N.C.1992); North Dakota - Bachmeier v.
Wallwork Truck Centers, 544 N.W.2d 122, 124 (N.D. 1996); Ohio - Simeone
v. Girard City Bd. of Educ., 872 N.E.2d 344 (Ohio Ct. App. 2007); Oklahoma -
Barnett v. Simmons, 197 P.3d 12 (Okla. 2008); Pennsylvania - Schroeder v. Pa.
Dep’t. of Transp., 710 A.2d 23, 27 (Pa. 1998); Rhode Island - Farrell
v. Connetti Trailer Sales, Inc., 727 A.2d 183, 187 (R.1. 1999); South Carolina -
Kershaw Cty. Bd. of Educ.v. U.S. Gypsum Co., 396 S.E.2d 369, 372
(S.C. 1990); South Dakota - State v. Engesser, 661 N.W.2d 739, 754
(S.D. 2003); Tennessee - Thurman-Bryant Elec. Supply Co. v. Unisys
Corp., No. 03A01-CV00152, 1991 WL 222256 (Tenn. Ct. App. 1991); Texas -
Trevino v. Ortega, 969 S.W.2d 950 (Tex. 1998); Virginia - Gentry v. Toyota
Motor Corp., 471 S.E.2d 485, 488 (Va. 1996); Washington - Henderson v.
Tyrrell, 910 P.2d 522 (Wash. Ct. App. 1996); West Virginia - Hannah v. Heeter,
584 S.E.2d 560 (W. Va. 2003); Wisconsin - Garfoot v. Fireman’s Fund Ins. Co.,
599 N.w.2d 411, 422 — 23 (Wis. Ct. App. 1999); Wyoming - Abraham v.
Great W. Energy, LLC, 101 P.3d 446, 456 (Wyo. 2004).

%6 See Hirsch v. General Motors Corp., 628 A.2d 1108, 1126 (N.J. Super.
Ct. Law Div. 1993) (“[A] district court has wide discretion in imposing
discovery sanctions...”).

37 See, e.g., Carlucci v. Piper Air Craft Corp., 775 F.2d 1440, 1447 (11th
Cir. 1985); Capellupo v. FMC Corp., 126 F.R.D. 545, 551 (D. Minn. 1989).

8 Roadway Express, Inc. v. Piper, 447 U.S. 752, 764 (1980).

%% The following states provide for an adverse jury instruction: Alabama -
Vesta First Ins. v. Milam & Co. Constr., Inc., 901 So. 2d 84, 93 (Ala. 2004), Smith
v. Atkinson, 771 So.2d 429, 438 (Ala. 2000); Alaska - Sweet v. Sisters of
Providence in Washington, 895 P.2d 484 (Alaska 1995); Arizona - Smyser v. City
of Peoria, 160 P.3d 1186 (Ariz. Ct. App. 2007); Arkansas - Goff'v. Harold Ives,
27 S.W.3d at 391); California - Cedars-Sinai, 954 P.2d at 514; Colorado - Aloi v.
Union Pac. RR  Corp., 129 P3d 999, 1003 (Colo. 2006); Connecticut -
Bayliner Marine Corp., 675 A.2d at 832; Delaware - Collins v. Throckmorton,
425 A.2d 146, 150 (Del. 1980), Lucas v. Christiana Skating Ctr., Ltd., 722 A.2d
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1247 (Del. Super. Ct. 1998); Florida - Martino, 908 So. 2d at 347; Georgia -
Baxley v. Hakiel Inds., Inc., 647 S.E.2d 29, 30 (Ga. 2007); Hawaii - Stender, 992
P.2d 50; Idaho - Big O Tires, 87 P.3d at 933, 933; Illinois - R.J. Mgmt. Co. v.
SRLB Dev. Corp., 806 N.E2d 1074, 1081 (Ill. App. Ct. 2004); Indiana -
Gribben v. Wal-Mart Stores, Inc., 824 N.E.2d 349 (Ind. 2005); lowa - Lynch v.
Sadler, 656 N.W.2d 104 (Iowa 2003); Kansas - In Re Grisell’s Estate, 270 P.2d
285 (Kan. 1954); Kentucky - Monsanto Co. v. Reed, 950 S.W.2d 811, 815 (Ky.
1997), Tinsley v. Jackson, 771 S.W.2d 331, 332 (Ky. 1989); Louisiana -
Desselle v. Jefferson Par. Hosp. Dist., No. 2, 887 So.2d 524, 534 (La. Ct. App.
2004); Maine - Driggin, 141 F. Supp. 2d; Maryland - Miller v. Montgomery Cty.,
494 A.2d 761 (Md. Ct. Spec. App. 1985), Anderson v. Litzenberg, 694 A.2d 150
(Md. Ct.  Spec. App. 1997); Massachusetts - M/4-Com, 802 N.E2d 521;
Michigan - Ward v. Consol. Rail Corp., 693 N.W.2d 366, 371-72 (Mich. 2005);
Minnesota - Federated Mutual Insurance Co. v. Litchfield Precision Components,
Inc., 456 N.W.2d 434,436 — 37 (Minn. 1990); Mississippi - Richardson v. Norfolk
Southern Ry Co., 923 So.2d 1002, 1015-16 (Miss. 2006); Missouri - Baldridge v.
Dir. of Revenue, State of Missouri, 82 S.W.3d 212, 223 (Mo. Ct. App. 2002);
Montana - Livingston v. Isuzu Motors Ltd., 910 F. Supp. 1473 (D. Montana
1995); Nebraska - State v. Davlin, 639 N.W.2d 631, 648 (Neb. 2002); Nevada -
Bass-Davis v. Davis, 134 P.3d 103 (Nev. 2006) (En Banc); New Hampshire -
Murray v. Dev. Serv. of Sullivan Cty., 818 A.2d 302, 309 (N.H. 2003); New
Jersey - Jerista v. Murray, 883 A.2d 350 (N.J. 2005); New Mexico - Torres v. El
Paso Electric Co., 987 P.2d 386 (N.M. 1999) (overruled on other grounds
by Herrera v. Quality Pontiac, 73 P.3d 181 (N.M. 2003); New York - Laffin v.
Ryan, 162 N.Y.S.2d 730, 736 (N.Y. App. Div. 1957), DiDomenicov. C &
S Aeromatik Supplies, 682 NYS.2d 452, 495 (NY App. Div. 1998); North
Carolina - Red Hill Hosier Mill, Inc. v. Magna Tek, Inc., 530 S.E.2d 321 (NC Ct.
App. 2000), McLain v. Taco Bell Corp., 527 S.E.2d 712 (N.C. Ct. App. 2000);
North Dakota - Krueger v. North American Creameries, 27 N.W.2d 240, 244
(N.D. 1947); Ohio - Bright v. Ford Motor Co., 578 N.E.2d 547, 549 (Ohio Ct.
App. 1990); Oklahoma - Manpower, Inc. v. Brawdy, 62 P.3d 391, 392 (Okla. Civ.
App. 2002); Oregon - Whitney v. Canadian Bank of Commerce, 374 P.2d 441
(Or. 1962), Steffens v. Bohlman, 909 P.2d 208, 211 (Or.Ct. App.
1996); Pennsylvania-  Schroeder, 710  A.2d at28); Rhode  Island -
Connetti Trailer Sales, 727 A.2d at 187; South Carolina - U.S. Gypsum Co., 396
S.E.2d 369; South Dakota - First Premier Bank v. Kolcraft Enter., Inc., 686
N.W.2d 430, 448 (S.D. 2004); Tennessee - Bronson v. Umphries, 138 S.W.3d
844, 854 (Tenn. Ct. App. 2003); Texas - Trevino v. Ortega, 969 S.W.2d 950 (Tex.
1998); Vermont - F.R. Patch Mft. Co. v. Protection Lodge No. 215, Int’l SASS’s
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states have pattern jury instructions that address spoliation of evidence.
All of the Federal Circuit Courts of Appeals have permitted adverse
inference jury instructions.®'

of Machinists, 60A. 74, 84 (Vt. 1909); Virginia - Wolfe v. Virginia Birth-Related
Neurological Injury Comp Program, 580 S.E.2d 467 (Va. Ct. App.
2003); Washington - Henderson, 910 P.2d); West Virginia - Heeter, 584 S.E.2d
560; Wisconsin - Jagmin v. Simonds Abrasive Co., 211 N.W.2d 810, 821 (Wis.
1973), Estate of Neumann ex. rel. Rodli v. Neumann, 626 N.W.2d 821, 842 (Wis.
Ct. App. 2001); Wyoming - Great Western Energy, LLC, 101 P.3d at 456).

60 See, e.g., Alabama - ALABAMA PRACTICE SERIES, ALABAMA PATTERN JURY
INSTRUCTIONS — Civil §§ 15.12, 15.13 (3d ed. 2016); Arkansas - ARK. MODEL JURY
INSTRUCTION  CIv. AMI106, https://courts.arkansas.gov/content/arkansas-model-
jury-instructions-civil (last visited Oct. 13, 2017); California CAL. EVID. CODE § 413;
CAL. CIVILJURY INSTRUCTIONS, CACI § 204: Willful Suppression of Evidence (Oct.
2004), https://www.justia.com/trials-litigation/docs/caci/200/204.html; and
CALIFORNIA CIVIL JURY INSTRUCTIONS, BAJI §2.03 https://1.next.westlaw.com/
Document/I18a1 1ba3f99011db8d9185e38c2a1528/View/FullText.html ?transition Ty
pe=Default&contextData=(sc.Default)); Delaware - DEL. PATTERN JURY
INSTRUCTION §23.17, http://courts.delaware.gov/forms/download.aspx?id=85928)
(2006); Illinois - I11. Pattern Jury Instructions, Civil, No. 5.01 (4th ed. 2017); Indiana -
1-500 Ind. Model Civil Jury Instructions 535 (2016); Kansas -
Kan. Pattern Jury Instruction 3d, § 1.02.73; Maryland -  MPJI-Cv. 1:8
(2017); Michigan - WILLIAM B. MURPHY & JOHN VANDENHOMBERGH,
MICHIGAN NONSTANDARD CIVIL JURY INSTRUCTIONS §§ 3:3, 3:4 (Lawyers
Cooperative Publishing, 2017); M Civ. JI 2d 6.01(c) and (d); Minnesota (4
Minn. Prac., Jury Instr. Guides--Civil CIVJIG 12.35 (6th ed.); New Mexico -
NMRA, Civ. UJI 13-1650, 1651); New York - ASSOCIATION OF JUSTICES OF THE
SUPREME COURT OF THE STATE OF NEW YORK, COMMITTEE ON PATTERN JURY
INSTRUCTIONS, NEW YORK PATTERN JURY INSTRUCTIONS-CIVIL 1:77 (Lawyers
Cooperative  Publishing, 2017 ed. 2016); Ohio- OHIO CIVIL JURY
INSTRUCTIONS Cv. 437.01 (LexisNexis, 2009); Pennsylvania - Pa. SSJI (Civ)
5.60 (2008); Tennessee - COMMITTEE ON PATTERN JURY INSTRUCTIONS,
TENNESSEE PATTERN JURY INSTRUCTIONS — CIVIL 2.04 (Thomas West, 17th ed.
2017). Two States indicate no jury instruction should be given. See, Colorado -
The Supreme Court of Colorado, Colorado Jury Instructions — Civil 3:13
(LexisNexis 4th ed. 2016) (no instruction to be given; Oklahoma - OUJI 3d (Rev.
2009) § 3.11) (no instruction should be given).

81 First Circuit - Testa v. Wal-Mart Stores, Inc., 144 F.3d 173, 177 (1st
Cir. 1998), Nation-wide Check Corp. v. Forest Hills Distrib., Inc., 692 F.2d
214, 217 (1st Cir. 1982); Second Circuit - Residential Funding Corp. v.
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Other deterrents exist to ensure that relevant evidence is available at
trial. While appellate courts have provided guidance to the trial court as to
when a sanction for spoliation of evidence is appropriate,®* the imposition of
sanctions is often left to the discretion of the trial court.®

DeGeorge Fin. Corp., 306 F.3d 99, 107 (2d Cir. 2002), Byrnie v. Town of
Cromwell Bd. of Educ., 243 F.3d 93, 107 (2nd Cir. 2001); Third Circuit -
Schmid v. Milwaukee Elec. Tool Corp., 13 F.3d 76 (3d Cir. 1994), Brewer
v. Quaker State Oil Refining Corp., 72 F.3d 326, 334 (3d Cir. 1995); Fourth
Circuit - Horton v. Synthes, 148 F. App’x 145, 156 (2005 WL 1240346 *1
(4th Cir. May, 25, 2005), Hodge v. Wal-Mart Stores, Inc., 360 F.3d 446, 450
(4th Cir. 2004); Fifth Circuit - King v. Illinois Cent. R.R., 337 F.3d 550, 556
(5th Cir. 2003); Sixth Circuit - Rogers v. T.J. Samson Cmty. Hosp., 276 F.3d
228, 232 (6th Cir. 2002); Seventh Circuit - Park v. City of Chicago, 297 F.3d
606, 615 (7th Cir. 2002) (see also 7th Cir. Pattern Jury Instruction
1.20); Eighth Circuit - Johnson v. Reddy Mixed Concrete Co., 424 F.3d 806,
811 (8th Cir. 2005); Ninth Circuit - Milbourn v. Marriott, No. 94-35142,
1995 WL 555722, at *3 (9th Cir. Sept. 15, 1995); Tenth Circuit -
Aramburu v. Boeing Co., 112 F.3d 1398, 1409 (10th Cir. 1997); Eleventh
Circuit - Penalty Kick Mgmt. Ltd. v. Coca Cola Co., 318 F.3d 1284, 1294
(11th Cir. 2003).

62 See, e.g., Fleury v. Biomet, Inc., 865 So. 2d 537, 539 (Fla. Dist. Ct. App.
2003) (“[T]he appropriate sanction varies according to the willfulness or bad
faith, if any, of the party who lost the evidence, the extent of the prejudice
suffered by the other party, and what is required to cure the
prejudice.”); Bachmeier v. Wallwork Truck Centers, 544 N.W.2d 122, 124-
25 (N.D. 1996); American ~ States  Insurance  Co. v.  Tokai-Seiki
(H.K)), Ltd., 704 N.E.2d 1280, 1283 (1997); Farrell v. Connetti Trailer Sales,
Inc., 727 A.2d 183, 187 (RI 1999); Milwaukee Constructors II v. Milwaukee
Metropolitan Sewerage Dist., 502 N.W.2d 881, 884 (Wis. Ct. App.
1993); Henderson v. Tyrrell, 910 P.2d 522 (Wash. Ct. App. 1996); Hannah v.
Heeter, 584 S.E.2d 560 (W. Va. 2003).

63 See, e.g., Chicago Hardware & Fixture Co. v. Letterman, 510 S.E.2d
875 (Ga. Ct. App. 1999); Stenderv. Vincent, 992 P.2d 50
(Haw. 2000); Morton v. Bank of the Bluegrass & Tr. Co., 18 S.W.3d 353,
360 (Ky. Ct. App. 1999); Kirkland v. New York City Hous. Auth., 666
N.Y.S.2d 609, 611 (N.Y. App. Div. 1997); Thurman-Bryant Elec. Supply
Co., Inc. v. Unisys Corp., Inc. No. 03A01-CV-00152, 1991 WL 222256
(Tenn. Ct. App. 1991).
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As an alternative to bringing an independent case for negligent
spoliation of evidence, some courts have permitted a party to pursue
discovery sanctions for the spoliation of evidence within a pending lawsuit.*
In addition to discovery sanctions, the trial court can order dismissal of the
case, enter a default judgment,®® strike pleadings,’’ grant summary

64 See, e.g., Shimanovsky v. Gen. Motors Corp., 692 N.E.2d 286, 289
(1. 1998); Adams v. Bath & Body Works, 830 N.E.2d 645, 654 (Ill. App.
Ct. 2005).

85 See, e.g., Souza v. Fred Carries Contracts, Inc., 955 P.2d 3, 5-6 (Ariz.
Ct. App. 1997); Cedars Sinai Med. Ctr. v. Superior Court, 954 P.2d 511, 517
(Cal. 1998); Burris v. Kay Bee Toy Stores No. 96C-01-036, 1999 WL
1240863 at *1 (Del. Sup. Ct. September 17, 1999); Adams v. Bath & Body
Works, Inc., 830 N.E.2d 645, 652-653 (Ill. App. Ct. 2005); Driggin v.
American Security Alarm Co., 141 F. Supp. 2d 113 (Dist. Me. 2000); Gath
v. M/A-Com, Inc., 802 N.E.2d 521 (Mass. 2003); Bloemendaal v. Town &
Country Sports Ctr., Inc., 659 N.W.2d 684 (Mich. Ct. App. 2002); Banks
ex. rel Banks v. Sunrise Hosp., 102 P.3d 52, 58 (Nev. 2004); Hirsch v.
General Motors Corp., 628 A.2d 1108, 1128 (N.J. Super. Ct. Law Div.
1993); Kirkland, 666 N.Y.S.2d at 611; Barnett v. Simmons, 197 P.3d 12
(Okla. 2008); Kershaw Cty. Bd. of Educ. v. U.S. Gypsum Co., 396 S.E.2d
369, 372 (S.C. 1990); Morrison v. Rankin, 738 N.W.2d 588 (Wis. Ct. App.
2007); Abraham v. Great Western Energy, LLC, 101 P.3d 446, 456 (Wyo.
2004).

6 See, e.g., Carlucci v. Piper Aircraft Corp., 102 F.R.D. 472 (S.D. Fla.
1984) (entry of default judgment against defendant who intentionally
destroyed relevant documents); Sponco Mfg., Inc. v. Alcover, 656 So. 2d
629, 630 (Fla. Dist. Ct. App. 1995) (holding that a default judgment against
a civil defendant who intentionally destroyed evidence essential to the
plaintiff's case was appropriate); Mercer v. Raine, 443 So. 2d 944, 946 (Fla.
1983) (“[D]eliberate and contumacious disregard of the court's authority will
justify [the striking of pleadings or entering a default], as will bad faith,
willful disregard or gross indifference to an order of the court, or conduct
which evinces deliberate callousness.”); Rockwell Int'l. Corp. v. Menzies,
561 So. 2d 677, 679 (Fla. Dist. Ct. App. 1990) (finding no bad faith in the
defendant's intentional destruction of evidence, however still affirming a
default judgment against the defendant).

7 See, e.g.,Kirkland, 666 N.Y.S.2d at611; Kershaw Cty. Bd. of
Educ. v. U.S. Gypsum Co., 396 S.E.2d 369, 372 (S.C. 1990).
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judgment,®® grant continuances,” issue contempt orders,” order evidence
preclusion,”! order expert witness preclusion,’? award attorneys’ fees,” allow
punitive damages,” allow awards of the compensatory damages that would
have been available if the claimant had won at trial,”> make referrals for

68 See, e.g., Story v. RAJ Properties, Inc., 909 So.2d 797, 802-803 (Ala.
2005); Beers v. Bayliner Marine Corp., 675 A.2d 829, 831-34 (Conn.
1996); Burris v. Kay Bee Toy Stores, No. 96C-01-036 1999 WL 1240863 at *1
(Del. Sup. Ct. September 17, 1999); Bachmeier v. Walwork Truck Ctrs., 544
N.W.2d 122, 124 (N.D. 1996); Creazzo v. Medtronic, Inc., 903 A.2d 24, 29 (Pa.
Sup. Ct. 2006); Abraham v. Great Western Energy, LLC, 101 P.3d 446, 456
(Wyo. 2004).

% See, e.g., Bumgarner v. Reneau, 422 S.E.2d 686 (N.C. 1992).

70 See, e.g., Cedars-Sinai Med. Ctr. 954 P.2d 511, 517 (Cal. 1998); Dowdle
Butane Gas Co. v. Moore, 831 So.2d 1124, 1127 (Miss. 2002).

I See, e.g., Cincinnati Ins. Co. v. Synergy Gas, Inc., 585 So. 2d 822, 826-
28 (Ala. 1991); see also Cedars-Sinai, 954 P.2d at 517; Driggin v. American Sec.
Alarm Co., 141 F. Supp.2d 113, 120 (Dist. Me. 2000); Gath v. M/A-Com,
Inc., 802 N.E.2d 521, 527 (Mass. 2003); Bloemendaal v. Town & Country Sports
Ctr., Inc., 959 N.W.2d 684 (Mich. Ct. App. 2002); In Re Estate of Schindler, 582
N.W.2d 369, 379 (Neb. Ct. App. 1998); Bumgarner, 422. S.E.2d at 689.

2 See, e.g., Patton v. Newmar Corp., 538 N.W.2d 116, 118-19 (Minn.
1995); Loukinas v. Roto-Router Serv. Co., 167 Ohio App. 3d 559, 2006-Ohio-
3172, 855 N.E.2d 1272, atq 13; Holm-Waddle v. William D. Hawley, M.D., Inc.,
1998 OK 53, 91 6-10, 967 P.2d 1180, 1182; Abraham, 2004 WY at §21-22, 101
P.3d at 456 (Wyo. 2004).

73 See, e.g., Grubbs v. Knoll, 870 A.2d 713, 719-21 (N.J. Super. Ct. App.
Div. 2005); In Re Prudential Ins. Co. Sales Prac. Litig.,, 169 F.R.D. 598,
617 (D.NJ. 1997).

74 See, e.g., Smith v. Atkinson, 771 So. 2d 429, 438 (Ala. 2000); Moskovitz
v. Mt. Sinai Med. Ctr., 635 N.E.2d 331, 344 (Ohio 1994); Hannah v. Heeter, 584
S.E.2d 560, 573 (W. Va. 2003).

> See, e.g., Rizzuto v. Davidson Ladders, Inc., 905 A.2d 1165 (Conn.
2006) (intentional first party spoliation); Petrik v. Monarch Printing Corp., 501
N.E.2d 1312, 1320 (Ill. App. Ct. 1986) (“Assuming that it is impossible to know
what the spoliated evidence would have shown, perhaps the plaintiff should be
awarded the full measure of damages that he would have obtained had he won the
underlying lawsuit.”).
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criminal prosecution,’® issue criminal penalties,”” and make a referral for
attorney disciplinary action.”® Courts that have declined to recognize an
independent spoliation tort have found the foregoing options sufficiently
effective to deter potential spoliation.” However, proponents of the

6 See, e.g., Downen v. Redd, 242 S.W.3d 273, 275 (Ark. 2006); Goff v.
Harrold Ives Trucking Co., 27 S.W.3d 287, 391 (Ark. 2000); Cedars-Sinai Med.
Ctr, 954 P.2d at 517.

"7 The following states have statutes in which courts can impose criminal
penalties for spoliation of evidence: Alabama - ALA. CODE § 13A-10-129 (2004);
Alaska - ALASKA STAT. § 11.56.610 (2004); Arizona - ARIZ. REV. STAT. § 13-
2809 (2003); Arkansas - ARK. CODE ANN. §§ 5-53-110 and 5-53-111 (2014);
California - CAL. PENAL CODE § 135 (West 2016); Colorado - COLO. REV.
STAT. § 18-8-610 (2017); Connecticut - CONN. GEN. STAT. § 53A-155 (2015);
Delaware - DEL. CODE ANN. tit. 11, § 1269 (2) (2004); Florida - FLA.
STAT. § 918.13 (2017); Georgia - GA. CODE ANN. § 16-10-50(a) (2017); Hawaii
- HAW. REV. STAT. § 710-1076 (2003); Idaho - IDAHO CODE § 18-2603 (2017);
Mlinois - 720 ILL. COMP. STAT. 5/31-4 (2013); Indiana - IND. CODE § 35-44-3-4
(2004) (repealed 2012); Iowa - IowA CODE § 719.3(1) (2013); Kentucky - KY.
REV. STAT. ANN. § 524.100 (West 2017); Louisiana - LA. STAT. ANN. § 14:130.1
(2016); Maine - ME. STAT. tit. 17-A § 455 (2016); Maryland - MD. CODE ANN.
CRIM. LAW § 9-307 (LexisNexis 2017); Minnesota - MINN. STAT. § 609.63(7)
(2017); Mississippi - MISS. CODE ANN. § 97-9-125 (2000); Missouri - MO. REV.
STAT. § 575.100 (2004); Montana - MONT. CODE. ANN. § 45-7-207 (2015);
Nebraska - NEB. REV. STAT. § 28-922(1) (2017); Nevada - NEV. REV.
STAT. § 199.220 (2017); New Hampshire - N.H. REV. STAT. ANN. § 641:6
(2017); New Jersey - N.J. STAT. ANN. § 2C:28-6 (West 2017); New Mexico -
N.M. STAT. ANN. § 30-22-5 (2017); New York - N.Y. PENAL LAW § 215.40
(McKinney 2017); North Carolina - N.C. GEN. STAT. § 14-221.1 (2017); Ohio -
OHIO REV. CODE § 2921.12 (West 2017); Oklahoma - OKLA. STAT. tit. 21, § 454
(2003); Oregon - OR. REV. STAT. § 162.295 (2015); Pennsylvania - 18 PA. CONS.
STAT. § 5105 (2017) (not applicable in civil cases); South Dakota - S.D. CODIFIED
LAW § 19-7-14 (2003); Tennessee - TENN. CODE ANN. § 39-16-503 (2017);
Texas - TEX. PENAL CODE ANN. § 37.09 (West 2017); Utah - UTAH CODE
ANN. § 76-8-510.5 (LexisNexis 2017); Virginia - VA. CODE ANN. § 18.2-260.1
(2017); Washington - WASH. REV. CODE § 9A.72.150 (2017); West Virginia -
W.VA. CODE § 61-5-27(b)(4) (2016); Wisconsin - WIS. STAT.§ 946.60
(2017); Wyoming - WYO. STAT. ANN. § 6-5-202 (2004).

8 See, e.g., Cedars-Sinai, 954 P.2d at 518; Dowdle Butane Gas Co. v.
Moore, 2000-IA-01884-SCT (9 8) (Miss. 2002), 831 So. 2d 1124, 1127.

7 See, e.g., Reynolds v. Bordelon, 172 So. 3d 589 (La. 2015).
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independent tort’s recognition criticize these traditional remedies arguing
that they fail to adequately address willful spoliation and the suppression of
evidence impacts the proper adjudication of claims.® One commentator has
argued, “traditional procedural and nonprocedural remedies are flawed by
their limited scope, their inadequate preventive effect, and their failure to
provide the victim with just compensation.”®!

Where the spoliator is not a party in the underlying suit,** court
sanctions do little to deter spoliation. Adverse inferences, default judgments
and stricken pleadings do not apply to third-party spoliators.®*

Despite the continuing efforts of parties seeking an adequate remedy
for spoliation problems, courts are struggling with the question of whether
there should be a tort for third-party spoliation of evidence, and, if so, what
the scope of the tort should be. While legal scholars fervently debate over
the proper methodology to resolve these conflicts, courts have developed a
body of case law discussing the issues relating to the adoption of an
independent spoliation of evidence tort claim on third-parties.

8 Barker v. Bledsoe, 85 F.R.D. 545, 547-48 (W.D. Okla. 1979). See
also Dale. A. Nance, Missing Evidence, 13 CARDOZO L. REv. 831, 862 (1991)
(arguing that the interest in proper adjudication outweighs the suppression of
evidence).

81 Nolte, supra note 11, at 355.

82 See, e.g., Holmes v. Amerex Rent-A-Car, 710 A.2d 846, 849 (D.C.
1998) (discussing situations in which the spoliator is a third party)
(“[A]dverse inference against the spoliator would serve no purpose.”); Elias
v. Lancaster Gen. Hosp., 710 A2d 65 (Pa. Super. Ct.
1998) (“[T]raditional remedies would be unavailing, since the spoliator is
not a party to the underlying litigation.”). But see Temple Cmty. Hosp. v.
Sup. Ct., 976 P.2d 223, 232 (Cal. 1999) (“We do not believe that the
distinction between the sanctions available to victims of first party and third
party spoliation should lead us to employ the burdensome and inaccurate
instrument of derivative tort litigation in the case of third party spoliation.”).

8 See Cedars-Sinai, 954 P.2d at 521 n.4 (Cal. 1998) (declining to
address whether the independent tort for the intentional spoliation of
evidence against a third party the underlying civil litigation should also be
struck); Holmes, 710 A.2d at 848 (D.C. 1998); Callahan v. Stanley Works,
703 A.2d 1014, 1017 (N.J. Super. Ct. Law Div. 1997) (stating that
recognition of the tort would signal “acceptable societal
behavior.”); Coleman v. Eddy Potash, Inc., 905 P.2d 185, 189 (N.M. 1995).



88 CONNECTICUT INSURANCE LAW JOURNAL Vol. 24

IVv. INSURANCE COMPANIES ACTING AS A THIRD-PARTY IN
THE NEGLIGENT SPOLIATION OF EVIDENCE CONTEXT

Third-party spoliators are oftentimes insurance companies entrusted
with the investigation of evidence related to the underlying action.®
Recently, insurance companies have come into the crosshairs of claimants
who argue that insurance companies should owe independent duties to
policyholders/insureds and be held liable to policyholders/insureds for
negligent spoliation of evidence. Courts and practitioners have wrestled with
spoliation of evidence in the context of civil litigation when the alleged
spoliator is an insurance company. Acting as a third party, an insurance
company is placed in a unique position when it comes to the negligent
spoliation of evidence tort. As an example, insurance companies regularly
modify or destroy potential evidence every time a vehicle is repaired.
Insurance companies frequently acquire title to an insured’s vehicle after the
vehicle has been totaled in an accident, and will either re-sell the vehicle with
a salvage title or have the vehicle parted-out. This is appropriate and allowed
by the insurance policy.®

A. THE PROBLEMATIC ISSUES IN IMPOSING A DUTY TO PRESERVE
EVIDENCE ON A THIRD-PARTY INSURANCE COMPANY

To date, the general rule is that a third-party insurance company does
not owe a general duty to preserve evidence, and therefore cannot be held
liable to the insured for negligence as a matter of law.*® Courts that have

8 Michael D. Starks, Spoliation or Destruction of Evidence and the “Duty to
Cooperate” with Third Party Claims, 10 Fla. Prac., Worker’s Comp. with Forms §
22¢:6 (2014 ed.).

85 See, e.g., Johnson v. United Servs.” Auto. Ass’n., 79 Cal. Rptr. 2d 234
(Cal. Ct. App. 1998).

8 See, e.g., Wilson v. Beloit Corp., 921 F.2d 765, 767 (8th Cir. 1990)
(finding that no duty exists in the absence of a special relationship); Koplin v.
Rosel Well Perforators, Inc., 734 P.2d 1177, 1179 (Kan. 1987) (stating that no
duty for a third party to preserve evidence exists “[a]bsent some special
relationship or duty arising by reason of an agreement, contract, statute, or
other special circumstances.”) Hannah v. Heeter, 584 S.E.2d 560 (W. Va.
2003); But see Smith v. Atkinson, 771 So. 2d 429, 433 (Ala. 2000) (With a
few exceptions, there is no general duty to preserve evidence) (“[R]ecogniz[ing]
the doctrine that one who volunteers to act, though under no duty to do so, is
thereafter charged with the duty of acting with due care and is liable for
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held insurance companies to a duty to preserve evidence have differed in
choosing when to attach the duty element leading to a divergence of
numerous combinations of circumstances within the reported cases. The
courts are split on the test they apply; however, in some jurisdictions a duty
to preserve evidence may arise in relation to a third-party spoliator where:
(1) the spoliator voluntarily undertakes to preserve the evidence and a person
reasonably relies on that undertaking to his detriment; (2) the spoliator
entered into an agreement to preserve the evidence; (3) there has been a
specific request to the spoliator to preserve the evidence; or (4) there is a
duty to do so based upon a contract, statute, regulation, or some other special
circumstance/relationship.®” Each element will be considered in turn.

1. The Spoliator Voluntarily Undertakes to Preserve the
Evidence and Detrimental Reliance

Alabama has recognized that a duty to preserve evidence may arise
when “one who volunteers to act, though under no duty to do so, is thereafter
charged with the duty of acting with due care and is liable for negligence in
connection therewith.”®® This principle “applies to insurance companies and
their agents.”® With a voluntary assumption of a duty, a third party has
knowledge of potential or pending litigation and accepts responsibility for
evidence to be used in that litigation and thus could be found liable for
damages for the loss or destruction of the evidence.”

negligence in connection therewith.”); id. at 433 n.3 (stating “[t]his Court
has held that this principle applies to insurance companies and their agents.”)
(citation omitted).

87 See Oliver v. Stimson Lumber Co., 993 P.2d 11, 20 (Mont. 1999); See
also Smith, 771 So.2d at433 (“[L]imiting the usual duty in third-party
negligent spoliation to an agreement to preserve, or a voluntary undertaking
with reasonable and detrimental reliance, or a specific request, ensures that
such a spoliator has acted wrongfully in a specifically identified way.”).

88 Smith, 771 So0.2d at 433 (quoting Dailey v. City of Birmingham, 378
So. 2d 728, 729 (Ala. 1979)). See, e.g., Beasley v. MacDonald Eng’g Co.,
249 So. 2d 844, 846-47 (Ala. 1971); U.S. Fid. & Guar. Co. v. Jones, 356
So. 2d 596, 598 (Ala. 1977); Dailey, 378 So. 2d at 729.

8 Smith, 771 So. 2d at 433 n.3 (citation omitted).

% Id. at 433.
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2. Specific Request to the Spoliator to Preserve the
Evidence

An appellate court in California held as a matter of law, “in the
absence of a specific request by either the insureds or plaintiffs, defendants
had no duty to preserve [a] vehicle part.”®! Alabama has recognized an
additional condition to a specific request in that “[t]he specific request to
preserve must be accompanied by an offer to pay the cost or otherwise bear
the burden of preserving. We do not think a tort duty to preserve should be
created simply by someone specifically requesting a third party to preserve
something.””?

3. Duty Based Upon an Agreement, a Contract, Statute,
Regulation, or Some Other Special
Circumstance/Relationship

a) The Spoliator Entered Into an Agreement or
Contract

In a Massachusetts case, the Court stated “[a] third-party witness
may also agree to preserve an item of evidence and thereby enter into an
enforceable contract.”™ A California court determined that when an

! Reid v. State Farm Mut. Auto. Ins., 218 Cal. Rptr. 913, 927 (Cal. Ct.
App. 1985). See also Dunham v. Condor Ins. Co., 66 Cal. Rptr. 2d 747,
749 (Cal. Ct. App. 1997) (“[I]n the absence of a specific request by either
the insureds or plaintiffs, defendants had no duty to preserve the vehicle
part.”).

92 See Smith, 771 So.2d at 433;see also Johnson v. United Serv.
Auto. Ass’n, 79 Cal. Rptr. 2d 234, 239 (Cal. Ct. App. 1998), abrogated
by Lueter v. California, 115 Cal. Rptr.2d 68 (Ct. App. 2002). But
see Oliver, 993 P.2d at 20 (“We see no need to require the requesting party
to include an offer to pay reasonable costs of preservation in the request.
... [P]articularly where the evidence is small in size and manageable, there
will be no costs associated with the preservation.”). The Oliver court
contended that the third party may demand the costs but ultimately it will be
left to the requesting party to decide if he or she wants to incur those
costs. /d.

% See Fletcher v. Dorchester Mut. Ins., 773 N.E.2d 420, 425
(Mass. 2002) (recognizing a duty to preserve evidence by reason
of agreement, contract, statute, or other special circumstance) (“Remedies for
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insurance company made a promise to preserve the evidence, a duty was
imposed on that insurance company.®® The insurance company’s promise
may create a contract to preserve. While there may be no tort duty to
preserve evidence, that situation “does not preclude the existence of a duty
based on contract.”®® In general, “an action in contract differs from an action
in tort in that the former is based on the breach of a duty imposed by
agreement while a tort action is based on the breach of a duty imposed by
law.”  Another court has held that where a party anticipates litigation, a
contract can be created with a duty to preserve evidence whereby contractual
remedies will be available with a breach.”” In a Florida case, the court
determined it would not create a contractual duty absent an explicit
agreement providing that such a duty exists.”®

breach of such an agreement are found in contract law, not in tort law. ...
[W]here the source of a nonparty's duty to preserve evidence is one that already
states a cause of action and provides its own remedies, we will not invent a
separate, duplicate cause of action in tort.”).

9 See Cooper v. State Farm Mut. Auto. Ins., 99 Cal. Rptr. 3d 870, 882
(Cal. Ct. App. 2009) (“[T]he duty to preserve evidence was independently
assumed by State Farm when it made the promise to preserve the tire and
plaintiff relied thereon.”). Cf. Lueter, 115 Cal. Rptr. 2d at 1288-89
(determining there was no tort duty for defendant to preserve evidence
because there was no promise to preserve the evidence upon which the
plaintiff relied nor any independent statutory duty to preserve the evidence).

95 Coprich v. Super. Ct., 95 Cal. Rptr. 2d 884, 891 (Cal. Ct. App 2000).

% Miller v. Allstate, 573 So. 2d 24, 27 (Fla. Dist. Ct. App. 1990) (citation
omitted). See also Lueter, 115 Cal. Rptr. 2d at 79 n.3 (stating in cases addressing
the question of a cause of action in torts a statute must impose a remedy but a
cause of action in contract is not foreclosed) (“The decisional authorities do not
foreclose an action in contract where the defendant is under a contractual
obligation to preserve evidence.”) (citation omitted). Cf. Coprich, 95
Cal. Rptr. 2d at 891 (“While the existence of a tort duty in certain circumstances
depends on policy considerations, those policy considerations do not negate the
existence of a contractual obligation created by mutual agreement or promissory
estoppel.”) (citations omitted).

97 Reynolds v. Bordelon, 172 So. 3d 589, 600 (La. 2015).

% See, eg,Silhanv. Allstate Ins., 236 F.Supp.2d 1303,
1310 n.10 (N.D. Fla. 2002) (distinguishing Miller, 573 So.2d 24, where
there was an explicit agreement, whereas in Silhan there was not an explicit
agreement between parties) (“Allstate had a contractual duty to preserve the
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b) Statute/Regulation

The United States District Court for Florida found that there must be
“a legal duty for the insurance company to conduct a reasonable
investigation, [and/or] a duty to preserve potential evidence.”® In addition,
a frequency of actions to indicate a general business practice, may give rise
to a statutory violation.'® Another California court determined that “a duty

vehicle as evidence that was essential to Miller's anticipated civil
litigation.”). Cf. Timber Tech Engineered Bldg. Prods. v. The Home Ins., 55
P.3d 952, 954-55 (Nev. 2002) (declining to recognize an independent tort for
first or third party spoliation of evidence but recognizing the preservation of
evidence agreement created contractual rights and obligations between the
parties but the court declined to reach the merits because the plaintiff failed
to plead a breach of contract claim or raise the issue). See also Coprich, 95
Cal. Rptr. 2d at 891 (“A contractual remedy may give rise to some of the
same burdens and costs as would a spoliation tort remedy, but we cannot
negate a contractual obligation based on policy considerations other than
specific grounds such as illegality and unconscionability.”).

% Silhan, 236 F. Supp. 2d at 1311 (N.D. Fla. 2002) (noting the statute in
this particular case did not “explicitly say this”) ("Instead,
the statutes allow an insured to maintain a civil action against the insured's
insurance company for denying claims without conducting a reasonable
investigation.”). See also Lueter, 115 Cal. Rptr. 2d at 79:

[T]he tort of negligent spoliation of evidence cannot be recognized
against a private party [and it] follows that any liability for spoliation
against a public entity and its employees must be created statutorily
rather than judicially. In order to find a statutorily based cause of
action for negligent spoliation, it is not enough to find that the public
entity had a legal duty with respect to property. Even though a
person may have a duty to preserve evidence, countervailing
considerations dictate against an expansive, speculative tort of
spoliation.

1d.

100 Silhan, 236  F.  Supp. 2dat1311 (citing FLA. STAT. §
626.9541(1)(1) ("Unfair claim settlement practices. 3. [c]lommitting or
performing with such frequency as to indicate a general business
practice any of the following: (a) [f]ailing to adopt and implement standards
for the proper investigation of claims; (b) [m]isrepresenting pertinent facts
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to preserve evidence should be addressed through other means, such as
effective sanctions devised by the Legislature or by regulatory bodies [and]
it follows that in order to establish a tort for spoliation of evidence, a statute
must expressly impose a spoliation remedy.”!%!

¢) Special Circumstance/Relationship

Under common law, there is generally no duty for a third party to
preserve evidence.'”” However, a special relationship may give rise to a duty
to preserve evidence.!”® A Florida appellate court has reiterated there is no
general duty to preserve in a third-party situation absent the above stated
factors. The Court noted that when a plaintiff establishes the existence of a
special relationship between the parties, a duty to preserve the evidence is

or insurance policy provisions relating to coverages at issue; (¢) [f]ailing to
acknowledge and act promptly upon communications with respect to
claims; (d) /d]enying claims without conducting reasonable investigations
based upon available information.").

101 Lueter, 115 Cal. Rptr. 2d at 79. Cf. Cooper, 99 Cal. Rptr. 3d at 882-
83 (providing general principles of tort law when considering a tort remedy
for spoliation of evidence) (“A tort, whether intentional or negligent,
involves a violation of alegal duty, imposed by statute, contract or
otherwise, owed by the defendant to the person injured.”). Cf. Temple Cmty.
Hosp. v. Super. Ct., 976 P.2d 223, 232 (Cal. 1999) (“We observe that to the
extent a duty to preserve evidence is imposed by statute or regulation upon
the third party, the Legislature or the regulatory body that has imposed this
duty generally will possess the authority to devise an effective sanction for
violations of that duty.”).

192 See supra note 53.

103 See, e.g., Wilson v. Beloit Corp., 921 F.2d 765, 767 (8th Cir. 1990)
(explaining that in the absence of a special relationship, the general rule is
that one party does not need to preserve possible evidence for
another party's future lawsuit against a third party); Edwards v. Louisville
Ladder Co., 796 F. Supp. 966, 969 (W.D. La. 1992) (explaining that unless
a special relationship exists between the parties, there is no duty to preserve
possible evidence for future litigation). See generally Reid v.  State
Farm Mut. Auto. Ins., 218 Cal. Rptr. 913,922-25 (Cal. Ct. App.
1985) (discussing the development of the special relationship
doctrine); Harpole v. Arkansas Dep’t of Human Serv., 820 F.2d 923, 926
(8th Cir. 1987) (describing the special relationship doctrine's evolution).
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established.!'® A special relationship exists by a “special circumstance”
where parties have knowledge that evidence is relevant to future litigation.!%
Additionally, a special circumstance may arise where a defendant possesses
the evidence, the plaintiff asks a defendant to preserve the evidence, and the
defendant complies with this request.'%

In Illinois, courts have applied a two-prong test to any of the
foregoing factors'’” in determining whether a duty to preserve evidence
exists.!®® Under the first prong, if a plaintiff shows a duty was established
by any of the foregoing factors, the first prong is satisfied, then the plaintiff
must show that the duty extends to the evidence at issue “if a reasonable
person in the defendant’s position should have foreseen that the evidence

104" See Holmes v. Amerex Rent-A-Car, 710 A.2d 846, 849 (D.C.
1998) (defining the circumstances of a special relationship “[w]hen
negligence is the basis of the suit alleging an economic injury resulting from
the destruction of evidence, a duty on behalf of the defendant arising from
the relationship between the parties or some other special circumstance must
exist in order for the cause of action to survive.”) (quoting
Koplin v. Rosel Well Perforators, 734 P.2d 1177, 1179 (Kan. 1987)). See
also Cooper, 99 Cal. Rptr. 3d at 892 (finding State Farm “entered into a
special relationship with its insured to preserve the [Continental] tires
[and] violated its contractual and fiduciary obligations to plaintiff by losing,
destroying, disposing of and/or failing to preserve the [Continental] tires
[because] [p]laintiff reasonably relied to his detriment upon [State Farm's]
voluntary undertaking to preserve the [Continental] tires.”).

195 Boyd v. Travelers Ins. Co., 652 N.E.2d 267, 271 (Ill. 1995), as
modified on denial of reh'g (June 22, 1995). In Boyd, the Court determining
there was a special relationship when the employees of Travelers Insurance
went to Plaintiff’s home telling Fannie that they needed the heater to
investigate Boyd's workers’ compensation claim. The heater belonged to
Boyd. The employees knew that the heater was evidence relevant to future
litigation. Under these alleged circumstances, Travelers assumed a duty to
preserve Boyd's property.

106 See Dardeen v. Kuehling, 821 N.E.2d 227, 232 (I11. 2004).

107 A duty to preserve evidence may arise through voluntary assumption
of a duty to preserve the evidence by affirmative conduct, an agreement, a
contract, a statute or another special circumstance.

1% Boyd, 652 N.E.2d at 270-71; Dardeen, 821 N.E.2d at 231; Jones v.
O'Brien Tire & Battery Serv. Ctr., Inc., 871 N.E.2d 98, 105 (Ill. App.
Ct. 2007).
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was material to a potential civil action.”!® If both prongs are not satisfied,
there is no duty to preserve the evidence at issue.!!°

d) Control and Rebuttable Presumption

In determining liability in a third-party spoliation case, the Alabama
Supreme Court announced a three-part test (“Smith test”) where, in addition
to proving a duty, a breach, proximate cause, and damage, the plaintiff must
also show: “(1) that the defendant spoliator had actual knowledge of pending
or potential litigation; (2) that a duty was imposed upon the defendant
through a voluntary undertaking, an agreement, or a specific request; and (3)
that the missing evidence was vital to the plaintiff’s pending or potential
action.”''! The Alabama Supreme Court determined by “[1]imiting the usual
duty in third-party negligent spoliation to an agreement to preserve, or a
voluntary undertaking with reasonable and detrimental reliance, or a specific
request, ensures that such a spoliator has acted wrongfully in a specifically
identified way.”!'!?

When a plaintiff establishes the third party had notice and
knowledge of a potential or underlying action, meaning “the third party
assumed control over the evidence, and that the lost or destroyed evidence
was ‘vital’ to his claim in the underlying action or potential action, a
rebuttable presumption arises in favor of the plaintiff.”!'* Under the Smith
test, a rebuttable presumption arises once all three elements are satisfied for
which the defendant must overcome or subsequently be liable for
damages.!'* The defendant may rebut this presumption by “producing
evidence showing that the plaintiff would not have prevailed in the
underlying action even if the lost or destroyed evidence had been
available.”'!

199 Boyd, 652 N.E.2d at 271.

110 1d.

1 Smith v. Atkinson, 771 So. 2d 429, 432 (Ala. 2000).

112 1d. at 433.

13 1d. at 435.

141d. See  also Hannah  v.Heeter, 584 S.E2d 560, 573 (W.
Va. 2003) (“[o]nce the [elements of the tort of intentional spoliation of evidence]
are established, there arises a rebuttable presumption that but for the fact of the
spoliation of evidence, the party injured by the spoliation would have prevailed
in the pending or potential litigation.”).

15 Smith, 771 So.2d at 435.
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The duty element of the tort has proved particularly troublesome for
courts and commentators. Courts have increasingly been confronted with
the same question in addressing the issue: what duty should be imposed on
an alleged third-party spoliator who possesses or controls one of these totally
or partially damaged vehicles?

In total loss situations, insurance companies acquire possession of
the motor vehicle retaining exclusive control over the motor vehicle. In total
loss situations, many vehicles are damaged beyond the extent of reasonable
repair. In total loss situations, an insurance company compensates the
policyholder for what their coverage allows and subsequently sells the
vehicle to automobile wholesalers or distributors for re-sale with branded
titles or to salvage the remaining usable parts to assist in the loss recovery.
This process helps ensure that insured customer’s policy premiums can
remain low in the growing demands of our economy. This orderly process
of logging the true cost of losses (payout minus salvage recovery) in the year
incurred would be greatly disrupted if third-party spoliation claims against
insurance companies were liberally allowed. It is impractical for insurance
companies to store each potential item that might lead to litigation in the
future.!'® To do so would impose high costs on insurance companies to
acquire storage space to preserve various evidence at least for as long as the
applicable statute of limitations period for a multitude of possible causes of
actions.!'” Despite the statute of limitation periods, an additional element

116 See Dowdle Butane Gas Co., Inc. v. Moore, 831 So. 2d 1124, 1131
(Miss. 2002) (quoting Cedars-Sinai Med. Ctr. v. Super. Ct., 954 P.2d 511,
519 (Cal. 1998) (discussing the implications on a third party if the court were
to require it to “preserve for an indefinite period things of no ... value solely
to avoid the possibility of spoliation liability in future litigation.”)).

"7 Only a few courts have addressed the issue of the applicable statute
of limitations to spoliation of evidence claims providing for a two-year -
Gicking v. Joyce Intern., Inc., No. 93-00434, WL 942114 at *4 (Pa. Com.
PL. Mar. 22, 1996) (two years from the date plaintiff should have recognized
a cause of action); Vedder v. Zakib, 618 S.E.2d 537 (W. Va. 2005). Cf.
Wofford v. Tracy, 48 N.E.3d 1109, 1117-119 (Ill. App. Ct. 2015), appeal
denied, 48 N.E.3d 678 (1ll. 2016) (disagreeing with Plaintiffs’ argument that
the five-year limitations in the Code applies because a spoliation action
arises from a destruction in property, not personal injuries. The Court
disagreed concluding the two-year limitations period for personal injuries
applied because the “Plaintiffs’ underlying negligence claims are the proper
focus and, in those counts, plaintiffs seek recovery only for personal
injuries.”); three-year - Daoustv. McWilliams, 716 A.2d 922, 925-
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within the spoliation tort should be applied before imposing liability on an
insurance company: a notice requirement.

B. NOTICE REQUIREMENTS

Courts have considered various other factors in the determination of
when it can be appropriate to place a duty to preserve evidence on a third
party involved in spoliation.!'® In one case, the Supreme Court of Wisconsin
held:

[A] party or potential litigant with a legitimate reason to
destroy evidence discharges its duty to preserve relevant
evidence within its control by providing the opposing party
or potential litigant:

)] Reasonable notice of a possible claim;
2) The basis for that claim;

27 (Conn. App. Ct. 1998) (discussing application period for intentional
spoliation), and five-year limitation period before a civil action claim is
barred. Schusse v. Pace, 779 N.E.2d 259, 267 (1ll. App. Ct. 2002) (noting
a five year statute of limitations beginning from the time the evidence is
destroyed). In determining the accrual date for the statute of limitations,
courts vary. After the plaintiff should have recognized a cause of action for
spoliation, on the one hand (Gicking, WL 942114 at *4), and when a cause
of action does not accrue until the underlying action in the third party context
was completed or the other. See, e.g., Lincoln Ins. Co. v. Home Emergency
Serv., Inc., 812 So.2d 433 (Fla. Dist. Ct. App. 2001).

8 In Pirocchi v. Liberty Mutual Insurance Co., 365 F. Supp. 277 (East.
Dist. Pa 1973), the plaintiff, a hotel employee, sustained injury when a chair
in which he was sitting, collapsed. Liberty Mutual took possession of the
chair so that it could conduct an investigation as to whether there were
possible manufacturing defects in the chair. When the chair was returned to
the hotel, it disappeared, precluding the plaintiff from pursuing the
manufacturing tortfeasor. The plaintiff then brought a lawsuit against
Liberty Mutual for failing to tag or mark the chair properly, failing to obtain
a receipt following its delivery back to the hotel, and by failing to place the
chair with the proper supervisor. /d. at 279. The Court denied Liberty
Mutual’s motion for summary judgment concluding that factual issues
existed regarding Liberty Mutual’s duty with respect to the chair. /d. at 282.
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3) The existence of evidence relevant to the claim; and
) Reasonable opportunity to inspect that evidence.'"’

Unfortunately, no uniform pattern of decisions has emerged from
these cases. In addressing the first element in the Smith test, one focus is
upon whether the third party possessed actual notice of the pending litigation
or the potential for litigation."”® In determining what is sufficient notice,
“[t]he textbook definitions of ‘actual’ and ‘constructive’ knowledge and
notice are helpful guides in assessing the state of a third party’s knowledge
and notice of pending or potential litigation.”!?!

1. Actual Notice

Generally, when a lawsuit is served, a party has actual knowledge
that litigation has begun and, thereby, may be obligated to preserve all
discoverable evidence.'?”> Therefore, the duty to preserve evidence from
spoliation can affect third parties who may be required to retain evidence in
the event they are given proper notice of possible litigation.'”* Absent notice

19 Am. Family Mut. Ins. Co. v. Golke, 768 N.W.2d 729, 737 (Wis.
2009).

120 Smith, 771 So. 2d at 433 (“When a third party has knowledge of a
pending or potential lawsuit and accepts responsibility for evidence that
would be used in that lawsuit, it should be held liable for damage resulting
from the loss or destruction of that -evidence.”); County of
Solano v. Delancy, 264 Cal. Rptr. 721, 729 (Cal. Ct. App. 1989); Mace v.
Ford Motor Co., 653 S.E.2d 660, 665 (W. Va. 2007) (providing that actual
knowledge is a “direct and explicit notice” of a potential lawsuit).

121 Mace, 653 S.E.2d at 666.

122 See Valentine v. Mercedes-Benz Credit Corp., No. 98 Civ. 1815,
1999 U.S. Dist. LEXIS 15378, at *9 (S.D.N.Y. Sept. 30, 1999); Turner v.
Hudson Transit Lines, Inc., 142 F.R.D. 68, 73 (S.D.N.Y. 1991). See
also Scott v. IBM Corp., 196 F.R.D. 233, 249 (D.N.J.Nov. 29,
2000) (“While a litigant is under no duty keep or retain every document in
its possession, even in advance of litigation it is under a duty to preserve
what it knows, or reasonably should know, will likely be requested in
reasonably foreseeable litigation.”).

123 See, e.g., In re Prudential Ins. Co. of Am. Sales Practices Litig., 169
F.R.D. 598 (D.N.J. 1997), rev’d on other grounds, 133 F.3d 225 (3d Cir.
1998) (insurer was sanctioned where company’s top management
recognized the company’s obligation to preserve documents that were
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of litigation, an insurance company and others generally possess the right to
dispose of ones’ own property without facing liability.'”* However, some

related with particular lawsuits but failed to actively formulate or implement
a document retention policy). See also Willard v. Caterpillar, Inc., 48
Cal. Rptr. 2d 607, 625-26 (Cal. Ct. App. 1995) (noting that some courts
impose discovery sanctions only if a party is on notice that documents are
potentially relevant); Baliotis v. McNeil, 870 F. Supp. 1285, 1290 (M.D.Pa.
1994) (quoting Fire Ins. Exch. v. Zenith Radio Corp., 747 P.2d 911, 914
(Nev. 1987)) (“[L]itigant is under a duty to preserve evidence which it
knows or reasonably should know is relevant to the action.”). Cf. Killings v.
Enter. Leasing Co., 9 So. 3d 1216, 1223 (Ala. 2008) (finding leasing
company was given notice that process could take several years when it
assumed duty to preserve evidence) (“[I]t is ultimately of no import that
approximately two and a half years passed between the date of the accident
and the date the [evidence] was sold.”).

124 See, e.g.,Burns v. Cannondale Bicycle Co., 876 P.2d 415,
419 (Ut. Ct. App. 1994); Zubulake v. UBS Warburg, LLC, 220 F.R.D. 212,
216 (S.D.N.Y. 2003) (“[I]t goes without saying that a party can only be
sanctioned for destroying evidence if it had a duty to preserve it.””); Coleman
v. Eddy Potash, Inc., 905 P.2d 185, 191 (N.M. 1995) (“[A] property owner
has no duty to preserve or safeguard his or her property for the benefit of
other individuals in a potential lawsuit” without the existence of a duty to
preserve evidence). See also Lewyv. Remington Arms Co., 836
F.2d 1104, 1112 (8th Cir. 1988); Indem. Ins. Co. of N. Am. v. Liebert Corp., No.
96 CIV. 6675 (DC), 1998 WL 363834 at *3 (S.D.N.Y. June 29, 1998); Smith v.
Superior Court, 198 Cal. Rptr. 829, 832-33 (Cal. Ct. App. 1984). See Reid v.
State Farm Mut. Auto. Ins. Co., 218 Cal. Rptr. 913,927 (Cal. Ct. App.
1985) (holding that without specific request, insurance company has no duty to
preserve evidence); Mace, 653 S.E.2d at 666 (“[I]n order for a plaintiff to
successfully pursue a claim against a third party for negligent spoliation of
evidence, the plaintiff must show that the third party had actual knowledge,
from whatever source, of the plaintiffs pending or potential
lawsuit.”). Cf. American Family, 768 N.W.2d at 737 (“[A] party or potential
litigant with a legitimate reason to destroy evidence discharges its duty to
preserve relevant evidence within its control by providing the opposing party
or potential litigant: (1) reasonable notice of a possible claim; (2) the basis
for that claim; (3) the existence of evidence relevant to the claim; and (4)
reasonable opportunity to inspect that evidence.”).



100 CONNECTICUT INSURANCE LAW JOURNAL  Vol. 24

courts have found a third party liable without notice.'> Another factor in
determining whether a duty exists in the absence of actual notice is
foreseeability of harm caused to the plaintiff as a result of the spoliation. '
A duty can arise if it’s reasonably foreseeable that a lawsuit will ensue and
evidence will be discoverable in connection with that lawsuit.'?’

For example, in Reid v. State Farm Mutual Automobile Insurance
Co.,'”® the notice and foreseeability factors were discussed at great length in
the context of a third-party spoliator.'* In Reid, the plaintiff was injured in

125 See, e.g., Indem. Ins. Co. of N. Am., 1998 WL 363834, at *3. See
also Lewy, 836 F.2d at 1112 (discussing that actual notice is not required to
impose a duty to preserve evidence) ("[I]f the corporation knew or should
have known that the [it] would be material at some point in the future then
such documents should have been preserved.”).

126 County of Solano v. Delancy, 264 Cal. Rptr. 721, 729 (Cal. Ct. App.
1989). See Velasco v. Commercial Bldg. Maint. Co., 215 Cal. Rptr. 504
(Cal. Ct. 1995) (where a janitor disposed of a piece of evidence in a paper
bag, the Court found that there was no foreseeability of potential harm
caused by discarding the evidence). See also Mathias v. Jacobs, 197 F.R.D.
29, 37 (S.D.N.Y. 2000) (“[DJuty to preserve arises whena party . .
. anticipates litigation.”).

127 Fyjitsu Ltd. v. Fed. Express Corp., 247 F.3d 423, 436 (2d Cir.
2001); Kalumetals, Inc. v. Hitachi Magnetics Corp., 21 F. Supp. 2d 510, 520
(W.D. Pa. 1998); Howell v. Maytag, 168 F.R.D. 502, 505 (M.D. Pa. 1996);
Shaffer v. RWP Group, Inc., 169 F.R.D. 19, 24 (E.D.N.Y. 1996); Moyers v.
Ford Motor Co., 941 F. Supp. 883, 884 (E.D. Mo. 1996). See Baliotis, 870
F. Supp. at 1290 (providing where the courts have imposed sanctions for
conduct that has arisen before the litigation when the spoliator either knew
or should have known about the potential or imminent litigation); WM. T.
Thompson Co. v. Gen. Nutrition Corp., 593 F. Supp. 1443, 1445 (D.C. Cal.
1984); id. at 372 (quoting Dillon v. Nissan Motor Co. Ltd., 986 F.2d 263,
267 (C.A. 8th Cir. 1993)); Am. Family Ins. v. Vill. Pontiac GMC, Inc., 585
N.E.2d 1115, 1118 (1ll. App. Ct. 1992); Applegate v. Seaborn, 477 N.E.2d
74, 76 (1ll. App. Ct. 1985) (Webber, J. dissenting). See also Thompson ex
rel. Thompson v. Owensby, 704 N.E.2d 134, 137 (Ind. Ct. App. 1998)
(“[T)he relationship between the carrier and a third party claimant could
warrant recognition of a duty if the carrier knew or should have known of
the likelihood of litigation and of the claimant's need for the evidence in the
litigation.”).

128 Reid, 218 Cal. Rptr. 913 (Cal. Ct. App. 1985).

129 Id
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a vehicle accident that damaged his car. Subsequently the insurance
company settled the property damage claim, and it sold the car to an auto
body company causing the plaintiff to be unable to bring a products liability
suit against the manufacturer.”®® Nineteen months after the accident, the
plaintiff learned of the car’s destruction and sued the insurer.'®' Applying
the special relationship doctrine!*2, the Court of Appeals emphasized that the
foreseeability requirement was necessary to establish a special relationship
and impose a duty on the insurer.!** The insurance company “had no actual
knowledge of any unreasonable risk of harm to [the plaintiff] by disposing
of the totaled [car] in the ordinary course of processing the claims ....”!3*
When “[the insurance company] sold the wreckage of the car, it simply did
not know of any potential claims by or risk of harm to [the plaintiff].”!*> The
Court concluded that no such duty had been shown because the insurance
company lacked actual knowledge of the potential claims and as a result
could not foresee that selling the car could interfere with plaintiff’s interest
in a prospective lawsuit.!** Therefore, the Court held “as a matter of law
that, in the absence of a specific request by either [the insured] or [plaintift],
[the insurer] had no duty to preserve the . . . vehicle.”!*” However, even

130 1d. at 917-18.

131 Id

132 A special relationship may give rise to a duty to preserve evidence,
see sources cited supra note 103.

133 Reid, 218 Cal. Rptr. at 923.

134 [d

135 Id

136 Id. at 922.

137 In Reid, 218 Cal. Rptr. at 927, it is established that a defendant
charged with negligent spoliation has no duty to preserve evidence for the
plaintiff's use against a third party absent a “specific request” from the
plaintiff to do so. The few published California decisions analyzing the tort
of spoliation have held that “[bJoth negligent and intentional spoliation
require the loss or destruction of physical evidence that a defendant
had promised to preserve”. Anderson v. Rinaldo, No. C93-2213 WHO,
1994 WL 46728, at *7 (N.D. Cal. Feb. 2, 1994). See Dunham v. Condor Ins.
Co., 66 Cal. Rptr. 2d 747, 749 (Cal. Ct. App. 1997), where a plaintiff cannot
establish detrimental reliance without first requesting preservation of the
evidence (quoting Reid, 218 Cal. Rptr. at 927). See also Murphy v. Target
Prods., 580 N.E.2d 687, 688-89 (Ind. App. 1991) (holding that an employer
owes an employee no duty to preserve possible evidence for the employee
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where the third party spoliator has both notice of the pending lawsuit and
foreseeability, courts may still find that a duty to preserve evidence has
ended under the specific facts of the case.!*®

2. Constructive Notice

Some courts have employed a constructive notice approach in
imposing a duty on a defendant to preserve evidence.'** Following the
constructive notice theory, these courts find an obligation to preserve
evidence is imposed once the plaintiff threatens the defendant with filing a

which may be used by employee in some future legal action against a third
party absent an agreement between the parties, a contract between the
parties, a special relationship between the parties, or a statute). See
also Dunham, 66 Cal. Rptr. 2d at 750 (concluding absence of a specific
request the defendants had no duty to take any steps to preserve the vehicle
part and “there cannot be liability for spoliation where the defendant never
had possession or control over the evidence and was not the one who
destroyed it.”).

138 See Murray v. Farmers Ins. Co., 796 P.2d 101, 103 (Idaho 1990)
(duty to preserve the evidence ended when one year had passed since the
promise to preserve the evidence had been made to the plaintiff’s attorney,
and plaintiff’s attorney did not respond to the salvage yard’s notification that
the evidence would be destroyed unless it received a request for an
extension.). See id., where the plaintiff was involved in a single vehicle
accident when a new Chrysler failed to negotiate a curve. The insurance
company had the car towed to a salvage yard, but postponed salvaging it,
because the plaintiff’s attorney requested time to have the car examined by
an expert. Id. The insurer notified the plaintiff’s attorney, after a year’s delay
“that the car would be salvaged unless the attorney indicated that the wanted
the vehicle preserved for an additional period of time.” /d. After receiving
no response, the insurer ordered the car destroyed. /d. The Idaho Supreme
Court found that the insurer’s notification to the insured, prior to destruction
of the car shielded it from exposure to tort liability. Id. See also County of Solano
v. Delancy, 264 Cal. Rptr. 721 (Cal. Ct. App. 1989); and Reid, 218 Cal. Rptr.
913 (Cal. Ct. App. 1985).

139 See, e.g., Johnson v. United Servs. Auto. Ass'n, 79 Cal. Rptr. 2d 234,
240 (Cal. Ct. App. 1998) (addressing spoliation by a third
party); See also Nolte, supra note 17, at 380-81; Joe Wetzel, Spoiling an
lllinois ~ Personal  Injury Plaintiff’s Spoliation Claim for — Routinely
Maintained Items, 28 S. ILL. U. L.J. 455, 464 (2004).
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lawsuit relating to the evidence or in the event of a plaintiff filing a
complaint.!*® One proponent of the constructive knowledge requirement
argues, “the constructive knowledge standard of conduct presents the most
efficient allocation of transaction costs.”'*' However, this approach has
often been criticized as too broad in scope because it requires “property
owners to make often-arbitrary determinations about what is relevant to a
hypothetical lawsuit that has not, and may never be, filed.”'** Some courts
have agreed with this contention.'*

140 Wetzel, supra note 138, at 465.

41 Nolte, supra note 17, at 384 (“The insurer and the policyholder
share the transaction costs involved in insurance-related spoliation
cases. Resolution of the knowledge requirement problem should depend on
the most efficient allocation of these costs”) (quoting Robert Cooter &
Thomas Ulen, Law and Economics 477 (1988)):

"Prior to the conclusion of the insurance case, the insurance carrier
bears no transaction costs except those created by its duty to
investigate and appropriately consider the insurance case to the
degree necessary to foresee its insured’s prospective third-party
litigation. The policyholder, on the other hand, bears additional
transaction costs for acquiring information from the insurer. If
courts applied the constructive knowledge standard, the insurer
would incur no additional transaction cost since the duty
to foresee possible third-party action already exists. On the other
hand, the policyholder would expend additional transaction costs if
required to inform the insurer of prospective litigation."

Id.

142 See Judge, supra note 17, at 452; County of Solano, 264 Cal. Rptr. at
731 (Anderson, P. J. dissenting) (stating “on a clear day you can foresee
forever!”).

143 Johnson, 79 Cal. Rptr. 2d at 240; See also Hannah v. Heeter, 584
S.E.2d 560, 570 (W. Va. 2003) (providing a third party must have actual
notice of a pending or potential litigation and asserting “[A] third party's
constructive notice of a pending or potential action is not sufficient to force
upon the third party the duty to preserve evidence.”) (quoting Smith v.
Atkinson, 771 So0.2d 429, 433 (Ala. 2000)); Mace v. Ford Motor Co., 653
S.E.2d 660, 666 (W.Va. 2007) (appellants arguing the insurance carrier was
“on notice” because they had paid “500 claims” and filed their own product
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3. Method of Notice

A subset of the notice requirement is the method of delivering that
notice. In American Family Mutual Insurance Company v. Golke,'** the
Court provided that “notice can be effectuated by first-class mail, and
evidence of mailing creates a presumption of receipt that may create an issue
for the fact finder only by denial of receipt.”'* However, Chief Justice
Abrahamson, in her concurrence stated, “[i]n some circumstances first-class
mail might be fine [and] in others, not.”'*¢ She further noted that in a
“technologically-advanced 21st century”'¥ it is more efficient to use a
method of notice “that provides written evidence that he or she actually did
give the notice and that the recipient actually did receive the notice.”®

However, the majority in Golke determined that the method or
frequency of notice is less important because ultimately it is left to the court’s
judgment and discretion, under the totality of the circumstances to determine
whether the content of the notice was sufficient.!* The Court noted that
certain factors will be taken into consideration in determining the sufficiency
of notice:

liability suit against Ford however the court stated, that with constructive
notice, where there may or might be a cause of action, is insufficient to give
rise to a third-party's duty to preserve evidence; there has to be a direct and
explicit notice).

144 Am. Family Mut. Ins. Co. v. Golke, 768 N.W.2d 729, 731 (Wisc.
2009).

145 Jd. at 738 (The majority noting that “[t]he legislature has long
recognized that first-class mail service is an efficient mechanism that is
reasonably calculated to provide actual notice of possible or pending
litigation and effective alteration of substantive legal rights and
interests.”). See also Oliver v. Stimson Lumber Co., 993 P.2d 11, 20 (Mont.
1999) (providing that a telefax of a request to preserve the evidence
was a "usual and customary procedure” in delivering important letters and
concluding that through a telefax and telephone conference “a jury may very
well determine that Stimson had actual notice of the Olivers’ request to
preserve the evidence.”).

16 American Family, 768 N.W.2d at 748 (Abrahamson, C.J.,
concurring).

147 Id.

148 17

49 1d. at 737-38.
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(1) The length of time the evidence can be preserved;

2) The ownership of the evidence;

3) The prejudice posed to possible adversaries by the
destruction of the evidence;

4) The form of the notice;

®) The sophistication of the parties; and

(6) The ability of the party in possession of the evidence to bear
the burden and expense of preserving it.!>

In considering the sixth factor, the issue of cost arises when one party has
the responsibility to bear the burden of expense in preserving the evidence.
The Supreme Court of Alabama pronounced a specific request to preserve
the evidence “must be accompanied by an offer to pay the cost or otherwise
bear the burden of preserving [because the court did not consider] a tort duty
to preserve should be created simply by someone specifically requesting a
third party to preserve something.”'! Numerous cases have noted the high
costs to insurance companies to locate and obtain the storage space needed
to preserve evidence.'>> One court has provided that it was “sensitive to the
legitimate interests and rights of third parties who are in the possession of
such evidence.”'> Because preservation may involve significant burdens,
the request to preserve evidence must be accompanied by an offer to pay the
cost of that preservation and also, the third party “can decline the
responsibility, shifting the risk of loss back to the plaintiff.”!>*
Alternatively, the Supreme Court of Montana found there is “no
need to require the requesting party to include an offer to pay reasonable
costs of preservation in the request [because] particularly where the evidence
is small in size and manageable, there will be no costs associated with the
preservation.”'® The Court further stated that the burden of preservation

150 1d.

151 Smith v. Atkinson, 771 So. 2d 429, 433 (Ala. 2000).

152 See, e.g., Dowdle Butane Gas Co. v. Moore, 831 So0.2d 1124, 1131
(Miss. 2002); Gicking v. Joyce Int’l Inc., No. 93-00434 WL 942114 (Mar.
22, 1996) at *4;State ex.rel Vedder v. Zakib, 618 S.E2d 537
(W. Va. 2005); Schusse v. Pace Suburban Bus Div. of Reg’l Trans.
Auth., 779 N.E.2d 259 (11l. App. Ct. 2002).

153 Oliver v. Stimson Lumber Co., 993 P.2d 11, 18 (Mont. 1999).

154 Smith, 771 So.2d at 433.

155 Oliver, 993 P.2d at 20.
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should be on the person or entity requesting the preservation, and a third
party can demand “reasonable costs” from the requesting party.'>¢

C. PoOLICY CONSIDERATIONS
1. Justifications

Although the courts have shown inconsistency in recognizing a
cause of action for third party spoliation cases, some courts have announced
compelling policy considerations for imposing a duty to preserve in third-
party spoliation situations. For example, the Montana Supreme Court
provided:

Relevant evidence is critical to the search for the truth. The
intentional or negligent destruction or spoliation of evidence cannot
be condoned and threatens the very integrity of our judicial system.
There can be no truth, fairness, or justice in a civil action where
relevant evidence has been destroyed before trial. Historically, our
judicial system has fostered methods and safeguards to insure that
relevant evidence is preserved. Ultimately, the responsibility rests
with both the trial and appellate courts to insure that the parties to
the litigation have a fair opportunity to present their claims or
defenses."’

The District of Columbia Court of Appeals determined despite the
speculative nature of damages in spoliation of evidence cases, recovery
should not be barred altogether and concluded “[w]here the tort itself is of
such a nature as to preclude the ascertainment of the amount of damages with
certainty, it would be a perversion of fundamental principles of justice to

156 Jd. (stating “the person requesting preservation would have the option
of deciding whether or not to incur such costs.”). But see Thompson
v. Owensby, 704 N.E.2d 134, 139 (Ind. Ct. App. 1998) (providing, with
respect for insurance companies, “the evidence must be maintained by
someone, and a liability carrier can typically maintain evidence at a lower
cost than an individual claimant because the carrier can distribute the cost
among all policyholders.”). But cf. Killings v. Enter. Leasing Co., 9 So. 3d
1216, 1222-23 n.6 (Ala. 2008) (noting that a duty to preserve evidence can
be established without the plaintiff offering to pay the cost or bear the burden
of preservation if the defendant voluntarily agrees to preserve the evidence).

157 Oliver, 993 P.2d at 17.
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deny all relief to the injured person, and thereby relieve the wrongdoer from
making any amend for his act.”!3®

2. Pitfalls
Most recently, the case of Reynolds v. Bordelon' specifically
addressed the issues in imposing a duty on an insurance company. In
Reynolds, the issue was whether Louisiana recognized a claim for negligent
spoliation.'®® In this case, a motorist was involved in a vehicle accident and
subsequently brought an action against the manufacture of the vehicle’s air
bags for failure to properly deploy during the accident.'®! However,
plaintiff’s insurer Automobile Club Inter-Insurance Exchange (“ACIIE”)
and the custodian of his vehicle after the accident, Insurance Auto Auctions
Corporations (“IAA”), failed to preserve the vehicle for inspection purposes.
Because of this, the parties could not determine whether any defects existed
despite being put on notice of the need for preservation. Plaintiff brought a
claim against the custodian of his vehicle and the insurer for negligent
spoliation of evidence. The Court emphasized that the duty inquiry was
central to its discussion on whether Louisiana recognized the tort of
negligent spoliation of evidence. The Court then analyzed the duty
requirement in terms of policy considerations.'®

The Court in Reynolds focused on several policy considerations in
rejecting the tort of negligent spoliation of evidence.'® The Court
specifically discussed: (1) that the recognition of the tort would not act to
deter future conduct;!®* (2) the compensation to victims was highly

158 Holmes v. Amerex Rent-A-Car, 710 A.2d 846, 853 (D.C.
1998) (quoting Story Parchment Co. v. Paterson Parchment Paper Co., 282
U.S. 555,563 (1931)).

159 Reynolds v. Bordelon, 172 So. 3d 589 (La. 2015).

160 1d.

161 14

162 1d. (quoting Frank L. Maraist & Thomas C. Galligan, Jr., Louisiana
Tort Law § 5.02 (2004)).

163 Id. at 596.

164 According to the Reynolds Court, “. . .the act of negligently
spoliating evidence is so unintentional an act that any recognition of the
tort by the courts would not act to deter future conduct, but would, rather,
act to penalize a party who was not aware of its potential wrongdoing in
the first place.” Reynolds, 172 So. 3d 589, 597 (2015). Emphasizing that
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speculative;'% (3) flaws existed within the satisfaction of the community’s
sense of justice and predictability;'*® and, (4) the recognition of the tort
would result in improper allocation of resources.'®” The Court in Reynolds
found that societal justice and predictability weighed heavily against the
recognition of the tort of negligent spoliation of evidence.'® Adoption of
the tort would place the imposition of a new duty on third parties to protect
them from liability, “resulting in higher costs for the public” outweighing
societal interest as a whole.'® Observing that if it were to recognize the tort
of negligent spoliation, third parties would be left with the burden of
adopting retention policies in fear of possible liability in the unknown future,
which inadvertently leads to possible implications of property rights.!”
Many other jurisdictions have also demonstrated reluctance in imposing
unreasonable burdens on insurance companies to preserve and maintain
evidence!”! finding that “the burdens and costs of recognizing a tort remedy
for third party spoliation are considerable — perhaps even greater than in the

this is particularly true when the spoliation of evidence is by a third-party
who has no motivation to do so. /d. See also Temple Cmty. Hosp. v. Super.
Ct., 84 Cal. Rptr. 2d 852, 861 (“If existing remedies appear limited, that may
well be because third party spoliation has not appeared to be a significant
problem in our courts. After all, the nonparty who is not acting on behalf of
a party but is independently motivated to destroy evidence with the intent to
interfere in the outcome of litigation between other parties must be a rarity,
perhaps because such destruction can subject the nonparty to criminal
prosecution.”). But c¢f. Holmes v. Amerex Rent-A-Car, 710 A.2d 846, 853
(D.C. 1998).

165 «“[ TThe parties and the trier of fact would be called upon to estimate
the impact of the missing evidence and guess at its ability to prove or
disprove the underlying claim, resulting in liability based far too much on
speculation.” Reynolds, 172 So.3d at 598. The Court also reasoned that as a
comparative negligence jurisdiction, liability would be highly speculative in
determining the measure of the proportional fault of the spoliator and the
likelihood of success of the underlying case. /d. at 597-98.

166 Id. at 598.

167 1d.

168 1d.

169 Id.

170 1d.

71 See, e.g., Cedars-Sinai Med. Ctr. v. Superior Court, 954 P.2d
511,521 (Cal. 1998) (weighing the benefits of recognizing the spoliation
cause of action against the burdens and costs it would impose).



2017 RESOLVING THIRD-PARTY INSURANCE 109
COMPANY AUTOMOBILE SPOLIATION CLAIMS

case of first party spoliation.”'’”> Additionally, a vast expanse in the class of
potential defendants and plaintiffs would result.!”

172 Temple Cmty. Hosp. v. Superior Court, 976 P.2d 223, 233 (Cal.
1999). (“In sum, we conclude that the benefits of recognizing a tort cause of
action, in order to deter third party spoliation of evidence and compensate
victims of such misconduct, are outweighed by the burden to litigants,
witnesses, and the judicial system that would be imposed by potentially
endless litigation over a speculative loss, and by the cost to society of
promoting onerous record and evidence retention policies”). See
also Coprich v. Superior Court, 95 Cal. Rptr. 2d 884, 890 (Cal. Ct. App.
2000) (the policy considerations compelled the court to assert that “the
burdens and costs to litigants, the judicial system, and others if the courts
were to allow a tort remedy for negligent spoliation of evidence would
outweigh the limited benefits [and] conclude there is no tort remedy for first
party or third party negligent spoliation of evidence.”). But see Smith v.
Atkinson, 771 So. 2d 429, 433 (Ala. 2000) (where the court disagreed with
the insurer’s argument that a third party “duty to preserve evidence could
result in wasteful and unnecessary record- and evidence-retention practices
[and contended] if the third party does not wish to take responsibility for
evidence, it can decline the responsibility, shifting the risk of loss back to the
plaintiff.”).

173 As one court put it:

It is common knowledge that thousands of accidents occur on
California roadways each year, leaving behind totally and partially
damaged cars and trucks. Every accident involving personal injury
or property damage has the potential to be a lawsuit. These lawsuits
could encompass myriad parties, claims, and cross-claims—known
and unknown, foreseeable and unforeseeable.

Johnson v. United Servs. Auto. Ass’n., 79 Cal. Rptr. 2d 234, 241 (Cal. Dist.
Ct. App. 1998); See also Temple, 976 P.2d at 229-30:

Third party spoliation of evidence is analogous to perjury by a
witness, and the same endless spiral of lawsuits over litigation-
related misconduct could ensue were we to recognize a tort cause of
action for third party spoliation. As in the case of spoliation by a
party, one party unfortunately may be deprived of critical evidence
and of a defense, or remain uncompensated for an injury. This
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D. DAMAGES AND PENALTIES/SANCTIONS
1. Damages
Calculating and estimating damages has shown to be one of the most
difficult tasks for courts in third party spoliation of evidence cases. One

court determined damages should be established by a “trial court and the trier
of fact after a full trial on the merits.”'”* However, damages are speculative

potential injustice cannot be avoided, however, if we are to escape
what we have identified as the greater harm of subjecting parties,
witnesses, and the courts to unending litigation over the conduct and
outcome of a lawsuit.

But see Id. at 237 (Kennard, J., dissenting):

[T]ort liability for third party spoliation does not pose a threat to the
finality of adjudication . . . [a] third party spoliator by definition is
not a party to the underlying cause of action to which
the spoliated evidence is relevant, and the spoliator has not litigated
with the spoliation victim any issue relating to that evidence or to
the underlying cause of action [and] [a]ny judgment against the third
party spoliator would not alter the previous determination of liability
between the spoliation victim and the spoliation victim's opponent
in the underlying action [thus] [a] tort remedy would therefore have
no effect, either formally or practically, on the judgment rendered on
the cause of action to which the spoliated evidence was relevant and
would not clash with the public policy favoring finality of
adjudication.

174 Boyd v. Travelers Ins. Co., 652 N.E.2d 267,272 (Ill. 1995), as
modified on denial of reh'g (June 22, 1995). But see Lueter v. California,
115 Cal. Rptr. 2d, 74-75 (Cal. Dist. Ct. App.):

[W]ithout knowing the content and weight of the spoliated evidence,
it would be impossible for the jury to meaningfully assess what role
the missing evidence would have played in the determination of the
underlying action . . . [thus] the jury could only speculate as to what
the nature of the spoliated evidence was and what effect it might
have had on the outcome of the underlying litigation.
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due to the uncertainty of what the destroyed evidence would have shown.!”
Addressing this uncertainty, courts have come up with possible solutions to
calculate uncertain damages including: (1) awarding the plaintiff the entire
amount of damages that the plaintiff would have received if the original
lawsuit had been pursued successfully;!”® (2) awarding the plaintiff any costs
and fees incurred in pursuit of the original suit'”’; and (3) discounting
damages to account for uncertainties by balancing of interests by the
damages that would have been obtained in the underlying lawsuit, multiplied
by the probability that plaintiff would have won the suit had he possessed

the spoliated evidence.'”®

1d.

175 See, e.g., Smith, 771 So. 2d at 436 (providing “the appropriate measure
of damages is difficult to determine in spoliation cases because, without the
missing evidence, the likelihood of the plaintiffs prevailing on the merits cannot
be precisely determined. ‘It would seem to be sheer guesswork, even presuming
that the destroyed evidence went against the spoliator, to calculate what it would
have contributed to the plaintiffs success on the merits of the underlying
lawsuit.””’) (quoting Petrik v. Monarch Printing Corp., 501 N.E.2d 1312, 1320
(Il. App. Ct. 1987); See also Story Parchment Co. v. Paterson Parchment Paper
Co., 282 U.S. 555, 563 (1931) (contending speculative damages cannot be
recovered because the amount is too uncertain and providing the general rule
“that all damages resulting necessarily and immediately and directly from the
breach are recoverable, and not those that are contingent and uncertain.”). Cf.
Oliver v. Stimson Lumber Co., 993 P.2d 11,21 (Mont. 1999) (providing “a
plaintiff is required to prove damages with reasonable certainty . . . [but] when
there is strong evidence of the fact of damage, a defendant should not escape
liability because the amount of damage cannot be proven with precision.”).

176 Holmes v. Amerex Rent-A-Car, 710 A.2d 846, 853 (D.C. 1998) (citing
3 JEROME H. NATES, et al., DAMAGES IN TORT ACTIONS § 19.33.3
(1997)).

177 Id

178 Id. at 852-53 (choosing to adopt the third solution and holding “that
in an action for negligent or reckless spoliation of evidence, damages arrived
at through just and reasonable estimation based on relevant data should be
multiplied by the probability that the plaintiff would have won the
underlying suit had the spoliated evidence been available.”). See also Miller
v. Allstate Ins. Co., 573 So.2d24,27-28 (Fla. Dist. Ct. App. 1990)
(providing the “harsh results of the application of the rule of certainty,
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There are other courts that have applied the certainty requirement for
damages more rigorously in contract cases compared to tort cases.!” One
court provided the reason for this difference in application is that in tort
“once the plaintiff is in the area of risk created by the defendant’s wrong, the
defendant is usually liable for all injuries caused by his misconduct [where]
in contract, undoubtedly out of concern for the impact on commerce,
damages are limited to the types of loss the breaching party had reason to
anticipate at the time the contract was made.”'®" Alternatively, the District
of Columbia Court of Appeals provided that damages should be tailored by
estimating the likelihood of success in a potential civil action.'®!

2. Penalties/Sanctions

One court determined that the “availability of punitive damages
would only magnify the cost of erroneous liability determinations [and] [t]he
risk of erroneous spoliation liability could also impose indirect costs by
causing persons or entities to take extraordinary measures to preserve for an
indefinite period documents and things of no apparent value solely to avoid
the possibility of spoliation liability if years later those items turn out to have
some potential relevance to future litigation.”'®? Consequently, the result

referred to as the ‘all-or-nothing’ approach, has led courts and scholars to
criticize the rule and carve out exceptions and modifying doctrines.”).

179 Miller, 573 So. 2d at 28-29.

180 1d. at 29.

181 Holmes, 710 A.2d 846; See also Oliver v. Stimson Lumber Co., 993
P.2d 11, 21 (Mont. 1999) (providing that even though damages should be
proven with reasonable certainty, “a defendant should not escape liability
because the amount of damage cannot be proven with precision . . . . [and
held] that damages arrived at through reasonable estimation based on
relevant data should be multiplied by the significant possibility that the
plaintiff would have won the underlying suit had the spoliated evidence been
available.”); Rizzuto v. Davidson Ladders, Inc., 905 A.2d 1165, 1181 (Conn.
20006) (stating that with the difficulty in calculating damages in a spoliation
of evidence tort, the proper measure of determining damages is “guided by
the purpose of compensatory damages, which is to restore an injured party
to the position he or she would have been in if the wrong had not been
committed.”).

182 See, e.g., Cedars-Sinai Med. Ctr. v. Superior Court, 954 P.2d 511,
519 (Cal. 1998).
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would be endless, meritless litigation subject to abuse not necessarily for
evidence that was intentionally destroyed but for evidence that was
misplaced or discarded accidently in ordinary dealings or practice.'®*
Alternatively, once a party reasonably anticipates litigation, an
affirmative duty to preserve evidence may be relevant and subsequently
spoliation may be established.'®* If spoliation is established, the spoliating
party may be vulnerable to sanctions including: “(1) dismissal of a claim or
granting judgment in favor of a prejudiced party;'s> (2) suppression of
evidence; (3) an adverse inference, referred to as the spoliation inference; (4)
fines; [and/or] (5) attorneys’ fees and costs.”'®® The Pennsylvania and

183 See id.at 519; See also Coprichv. Superior Court, 95 Cal. Rptr. 2d
884, 888 (Cal. Ct. App. 2000) (“The Temple Community court acknowledged that
fewer sanctions are available to deter spoliation by third parties or to mitigate its
effects, but it concluded that the burdens and costs on litigants, the judicial system,
and others would outweigh the benefits of a tort remedy and that the limited
remedies available are sufficient.”).

184 Memorandum Opinion & Order, Travelers Prop. Cas. Co. of Am. v.
Cooper Crouse-Hinds, LLC, No. CIV. 05-CV-6399, CMR No. 8 (E.D. Pa.
Aug. 31, 2007), 2007 WL 2571450, at *4.

185 Cf. Garfoot v. Fireman's Fund Ins. Co., 599 N.W.2d 411, 422
(Wis. Ct. App. 1999) (declining to hold the requirement that “if the trial court
determines a party destroyed evidence with a conscious attempt to affect the
outcome of the litigation or a flagrant knowing disregard of the judicial
process, the court does not have the discretion to impose a sanction of
dismissal unless those acts resulted in prejudice to the opposing party.”).

186 See Paramount Pictures Corp. v. Davis, 234 F.R.D. 102, 110-11 (E.D.
Pa. 2005). See also Mosaid Techs. Inc. v. Samsung Elecs. Co., 348 F. Supp.
2d 332, 335 (D.N.J. 2004) ("Spoliation sanctions serve a remedial function
by leveling the playing field or restoring the prejudiced party to the position
it would have been without spoliation [and] [t]hey also serve a punitive
function, by punishing the spoliator for its actions, and a deterrent function,
by sending a clear message to other potential litigants that this type of
behavior will not be tolerated and will be dealt with appropriately if need
be.”). Cf. Memorandum Opinion & Order, Travelers, CMR No. 12-13 (No.
CIV. 05-CV-6399), WL 2571450 at *6 (providing that the “Court must
consider the availability of sanctions less severe than the entry of judgment
in Defendants’ favor that can adequately protect Defendants’ rights and deter
future spoliation by Plaintiff or others.. . .[T]he sanction of default
judgment should be employed only in the most egregious of spoliation
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Mississippi courts have applied a balancing test to determine sanctions,
established in a Third Circuit Court of Appeals decision, for both first and
third party spoliation cases.'®” The test to determine whether a sanction is
appropriate includes: “(1) the degree of fault of the party who altered or
destroyed the evidence; (2) the degree of prejudice suffered by the opposing
party; and (3) whether there is a lesser sanction that will avoid substantial
unfairness to the opposing party.”!®® These alternative approaches do not
work in third-party situations.

In evaluating these three considerations, the court can determine if
an adverse inference instruction [to the jury] is the least severe and most
appropriate sanction based on the circumstances of the case, with the purpose
of deterring similar conduct in future cases.'® An adverse inference applies
from the “common sense observation that when a party destroys evidence
that is relevant to a claim or defense in a case, the party did so out of the
well-founded fear that the contents would harm him.”'”® However, there is
a four-factor test that must be satisfied for the adverse spoliation inference
to apply including: (1) the evidence in question must be within the party’s
control; (2) it must show that there has been actual suppression or
withholding of the evidence; (3) the evidence destroyed or withheld was

cases . . .. [not in cases where] spoliation apparently resulted from a lack of
care and a failure to take reasonable precautions to protect the integrity of
the [evidence] as well as a failure to promptly notify Defendants that their
product was the potential subject of a subrogation suit.”).

187 Schmid v. Milwaukee Elec. Tool Corp., 13 F.3d 76, 79 (3d Cir.
1994); Gicking v Joyce Intern, Inc., 719 A.2d 357, 358 (Pa. Super. Ct.
1998); Ogin v. Ahmed, 563 F. Supp. 2d 539, 545 (M.D. Pa. 2008).

188 See Ogin, 563 F.Supp.2d at 545-46 (the court applied the three key
considerations and found 1) Defendants bear a high degree of fault for the
destruction of the actual driver's logs because the defendants received both
notice of pending litigation and actual notice of litigation and they should
have taken reasonable precautions to preserve the evidence; 2) the
Defendants actions prejudiced the Plaintiffs because by destroying the
driver’s logs it was difficult to discern whether there were any negligent
conduct violations that may gave rise to punitive damages; and 3) an adverse
inference instruction was the least severe and most appropriate sanction
based on the circumstances because the Defendants unilaterally determined
the relevance of the actual driver’s logs and destroyed the records.))

139 Ogin, 563 F.Supp.2d at 546.

19 Mosaid Tech. Inc., 348 F. Supp. 2d at 336 (citation omitted).
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relevant to claims or defenses; and (4) it was reasonably foreseeable that the
evidence would later be discoverable.'”!

In Travelers Property Casualty Company of America v. Cooper
Crouse-Hinds, a fire damaged a building owned by a construction
company.'”? The building was insured through a policy purchased from
Travelers Property Casualty Company of America [“Plaintiff’].!*
Subsequently, Plaintiff hired investigators to determine the fire’s cause and
found suspicion with a fluorescent light fixture that was hanging above a set
of wall shelving.'”® Photographs were taken and the fixture was removed
and sent to the Plaintiff’s laboratory for further investigation.'”> After further
investigation, photographs, and discovery of missing parts, it was
determined the light fixture was the cause of the fire.!”® After further
investigation of the light fixture without the components documented as
missing, by another hired examiner, the Plaintiff filed a complaint asserting
claims of strict products liability, negligence, and breach of warranty against
numerous Crouse-Hinds entities.!”” Crouse-Hinds [“Defendants™] filed a
Motion for Summary Judgment claiming the Plaintiff did not provide an
opportunity for them to examine the allegedly defective light fixture because:
(1) Defendants received the light fixture almost two years after the Plaintift’s
anticipated a subrogation suit; (2) when the fixture was sent to Defendants’
counsel, it was missing an additional component; and (3) the components
were in a substantially different condition than they were when Plaintiff and
its experts examined the fixture.'”® Defendants’ argued that summary
judgment should be ruled in their favor as a sanction against Plaintiff for

91 Memorandum Opinion & Order, Travelers, CMR No. 13-14 (No.
CIV. 05-CV-6399), WL 2571450 at *7; Mosaid Tech. Inc., 348 F. Supp. 2d
at 336; See also Scott v. IBM Corp., 196 F.R.D. 233, 249 (D.N.J. 2000), as
amended (Nov. 29, 2000) (stating “While a litigant is under no duty to keep
or retain every document in its possession, even in advance of litigation, it is
under a duty to preserve what it knows, or reasonably should know, will
likely be requested in reasonably foreseeable litigation.”).

192 Memorandum Opinion & Order, Travelers, CMR No. 1 (No. CIV.
05-CV-6399), WL 2571450 at *1.

193 1d.

194 17

195 [d

196 [d

197 Id. at CMR No. 3-4 (No. CIV. 05-CV-6399), WL 2571450 at *2.

198 Id. at CMR No. 4 (No. CIV. 05-CV-6399), WL 2571450 at *2.
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spoliation of evidence.!” Conversely, Plaintiff argued that the deterioration
of the evidence was unintentional and should not be attributed to Travelers
and the deteriorated evidence did not prejudice Defendants because they
could test using an exemplar light fixture.?”® The Court determined that
Plaintiffs were subject to sanctions because “a significant segment of
Plaintiff’s daily operations includes conducting loss investigations for the
purpose of subrogation actions [and] [they] knew that (1) fire-damaged
materials are likely to deteriorate over time unless special precautions are
taken to preserve them; and (2) it was imperative to contact the party
potentially liable for the fire as soon as possible so that the fixture and its
components could be examined.”?"!

In considering sanctions, the Court applied a balancing test to the
circumstances and found: (1) the Plaintiff was at fault for failing to timely
notify Defendants that their product was the subject of a subrogation
investigation, and for failing to provide Defendants with an immediate
opportunity to examine the fixture;?**> (2) Defendants suffered some
prejudice from the spoliation of the light fixture but only a minimal
amount;*” and (3) the appropriate sanction was less severe than the entry of
judgment.?** The Court determined the most logical sanction was an adverse

199 Id. at CMR No. 4 (No. CIV. 05 -CV-6399), WL 2571450 at *4.

20 14 at CMR No. 4-5 (No. CIV. 05-CV-6399), WL 2571450 at
*2; but cf. id. at CMR No. 11 (No. CIV. 05-CV-6399), WL 2571450 at *5
n.28 (noting that “intentional or bad-faith destruction is not required for a
finding of spoliation [and] [e]ven unintentional destruction, if the result of
unreasonable conduct, subjects a party to sanctions.”).

201 1d. at CMR No. 10 (No. CIV. 05-CV-6399), WL 2571450 at *5.

202 Id

253 Id. at CMR No. 11 (No. CIV. 05-CV-6399), WL 2571450 at *6
(providing that prejudice is less for design-defect cases because the
Defendants could have inspected and tested multiple fixtures of the same
design and also, examined all the photographs taken immediately after the
fire).

204 Jd. at CMR No. 13 (No. CIV. 05-CV-6399), WL 2571450 at *6
(recognizing the Plaintiffs did not intentionally destroy the evidence.
Rather, the spoliation resulted from lack of care and failure to take
reasonable precautions to protect the light fixture. Thus, the sanction “must
remedy the injustice done to the injured party, punish the spoliator for its
wrongful conduct, and deter the spoliator and other potential spoliators by
alerting litigants before this Court that this type of behavior will not be
tolerated in the future.”).



2017 RESOLVING THIRD-PARTY INSURANCE 117
COMPANY AUTOMOBILE SPOLIATION CLAIMS

spoliation inference.?> Moreover, in applying the four-factor test, the Court
found each factor was satisfied because (1) Plaintiff was in possession of the
light fixture, and thus the fixture was within its control; (2) by not notifying
Defendants of the subrogation suit in a timely manner, key components of
the light fixture were destroyed before Defendants could examine them; (3)
the destroyed components were relevant to causation issues in this case; and
(4) as soon as Plaintiff began contemplating a subrogation suit against
Defendants, it was reasonably foreseeable that the components would later
be discoverable by Defendants in order to prepare their defense against
Plaintiff.>° The Court declined to enter summary judgment against Plaintiff
based on the spoliation of design-defect theory however, based on the
Plaintiff’s failure to preserve the evidence, the Court concluded a spoliation
inference was appropriate to instruct the jury.?"’

V. RECOMMENDATIONS TO THE SPOLIATION OF EVIDENCE
TORT

To ensure that a party’s property interest is protected while
prohibiting a party from discarding evidence it knows to be relevant in a
specific lawsuit, an appropriate approach is to apply the actual knowledge
standard of conduct to an insurance carrier. Without proper notice of a
lawsuit to the spoiler, an insurance company should be able to dispose of the
property as they wish. An insurance company should be put on notice prior
to a duty being imposed and, if so, then they should be able to negotiate
costs.?®® The mere fact that an insurance company takes possession of an
automobile should not amount to the creation of a duty in itself to preserve
evidence in possible civil litigation between a motorist and third party absent
actual notice of the policyholder’s intent to sue. Notice requirements are not
only necessary but vital to the interests of society as a whole in ensuring that
premiums remain reasonably low and encouraging policyholders to remain
insured. Imposing a duty of care, in the absence of such a requirement,

205 Id.

206 Jd. at CMR No. 13-14 (No. CIV. 05 — CV - 6399), WL 2571450 at
*7.

207 Id.

298 Johnson, 79 Cal. Rptr. 2d at 237 ("A similar uncertainty of the fact of
harm, though, has been addressed in the prospective economic advantage
arena ... and the costs of preservation can be placed on the person seeking
preservation.").
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results in the negative consequences of leading a third-party to be in constant
fear that their property might at some point be needed in a lawsuit, trampling
traditionally well-protected property interests within our society.?%
Stockpiling property places a heavy burden on any third party, such as
insurance companies, inevitably causing them to preserve evidence in the
fear of facing liability in some unforeseen potential litigation in the near
future.?1

Furthermore, another dilemma emerges because the insured
ultimately decides whether or not to bring an action and when. As such, the
transaction costs of storing particular items in an insurance company’s
possession should be placed on the party making such a request for the
preservation of evidence.?!! Thus, onerous retention policies are not the most
cost-effective way in handling the negligent spoliation of evidence dilemma
for a variety of reasons, which can be seen as the majority of the jurisdictions
addressing the issue decline to impose such a standard on insurance
companies.

It is the opinion of the authors that courts should make a categorical
“no duty” rule regarding third-party spoliation claims involving insurance
companies’ obligations to preserve auto related damage evidence. The

209 See Jonathan Judge, Comment, Reconsidering Spoliation: Common-
Sense Alternatives to the Spoliation Tort, 2001 WIS. L. REV. 441, 451
(2001).

210 Cty. of Solano v. Delancy, 264 Cal. Rptr. 721, 731 (Cal. Ct. App.
1989) (Anderson, P. J. dissenting).

21 QOliver v. Stimson Lumber Co., 993 P.2d 11, 20 (Mont.
1999) (recognizing tort action for negligent or intentional third-party
spoliation, but not for first-party spoliation and stating):

We see no need to require the requesting party to include an offer to
pay reasonable costs of preservation in the request. In many
instances, particularly where the evidence is small in size and
manageable, there will be no costs associated with the
preservation. However, after receiving such a request, the third party
may demand the reasonable costs of preservation from the
requesting party. Of course, the person requesting preservation
would have the option of deciding whether or not to incur such
costs. This condition places the burden of preservation where it
rightfully belongs, on the person or entity requesting preservation.

ld.
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analysis of adopting a “no duty” rule is best illustrated by the Louisiana
Supreme Court’s decision in Reynolds v. Bordelon. In determining whether
society is best served in recognizing a duty, and thus, a tort, the court in
Reynolds made the following observation:

The same policy considerations which would motivate a legislative
body to impose duties to protect from certain risks are applied by the
Court in making its determination. “All rules of conduct, irrespective
of whether they are the product of a legislature or a part of the fabric
of the Court-made law of negligence, exists for purposes. They are
designed to protect some persons under some circumstances against
some risks. Seldom does a rule protect every victim against every
risk that may befall him, merely because it is shown that the
violation of the rule played a part in producing the injury. The task
of defining the proper reach or thrust of a rule in its policy aspects is
one that must be undertaken by the Court in each case as it arises.
How appropriate is the rule to the facts of this controversy? This is
a question that the Court cannot escape.?!?

Analyzing the duty requirement in terms of policy, the Court in Reynolds
systematically walked through each of the policy goals that might exist
regarding whether to adopt the tort of negligent spoliation in a third-party
context.

Regarding the first factor—deterrence of undesirable contact—the
Court found that “the act of negligently spoliating evidence [was] so
unintentional an act that any recognition of the tort by the courts would not
act to deter future conduct, but would, rather, act to penalize a party who was
not aware of its potential wrongdoing in the first place.”?'®* The Court stated
that this was “particularly true in the case of negligent spoliation by a third
party, who is not vested in the ultimate outcome of the underlying case, and
thus, has no motive to destroy or make unavailable evidence that could tend
to prove or disprove that unrelated claim.”?'* Therefore, the Court found that
this factor weighed in favor of a no duty rule. Turning to the second factor—
compensation of victims—was an issue that was strenuously debated

212 Reynolds v. Bordelon, 172 So. 3d 589, 597 (La. 2015) (citing Hill v.
Lundin & Assocs., 256 S.2d 620, 623 (La. 1972)); See also Malone,
Ruminations on Cause-in-Fact 9 STAN. L. REV. 60, 73 (1956).

213 Reynolds, 172 S.3d at 597.

214 Id
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nationally among those states that did not recognize the tort because the
damages were so highly speculative.?!> In determining the proper measure
of damages, the parties and the trier of fact would be called upon to estimate
the impact of the missing evidence and then guess at its ability to prove or
disprove the underlying claim, which involved too much speculation.?!®
Such hypothetical and abstract inquiries regarding damages weighed in favor
of a no duty rule.?'” Next, the Court in Reynolds focused on the third
consideration—satisfaction of the community’s sense of justice—noting that
because the reasonable person standard was inherent in the negligence
analysis, it was prudent for the Court to ask whether reasonable persons
would expect certain behavior and certain situations and, conversely,
whether reasonable persons could be expected to be exposed to liability in
certain situations.”!®  This part of the inquiry focused squarely on
predictability?’® Commenting upon the policy considerations of social
justice and predictability, the Court in Reynolds made the following
insightful observation:

Recognition of the tort of negligence spoliation would place a
burden on society as a whole, causing third parties who are not even
aware of litigation to adopt retention policies for potential evidence
in cases, in order to reduce their exposure to liability. There is
simply no predictability in requiring preservation and recordkeeping
for unknown litigation. Moreover, broadening the delictual liability
for negligent spoliation would place restrictions on the property
rights of persons, both natural and juridical insofar as the tort would
act to limit the right to dispose of one’s own property. These policy
concerns are readily apparent in the facts before this Court where
[the insurance company] paid to the [insured] what was owed under
his policy and received the title to the total vehicle. Then [the
vehicle storer/custodian] in the normal course of its business,
received the vehicle and disposed of it by auctioning it to a salvage
yard for spare parts. To impose a requirement that all potential
evidence be preserved for possible future litigation would wreak
havoc on an industry whose very existence is sustained by
destruction of possible subjects of litigation: totaled vehicles. It is

215 1,
216 Id. at 598.
217 [d
28 1,
219 [d
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easy to imagine the trickle-down effect that a preservation policy
would have on insureds themselves; the longer an insurer or auction
company is required to store a vehicle, the higher the costs, and the
more likely insurance premiums would be increased to absorb those
costs. Moreover, the delay in proceeds being remitted to the insurer
at the time of the auction prevents those funds from being
immediately available to offset the total loss payout the insurer pays
to the insured. Again, this practice could result in higher costs for
the public.??°

The Court in Reynolds found that the two factors of social justice and
predictability, weighed heavily against broadening the delictual obligation
for negligent spoliation.?!

The Court in Reynolds identified five public policy considerations
that had to be considered in creating a new duty: (1) deterrence of undesirable
conduct; **? (2) compensation of victims;*** (3) satisfaction of the
community’s sense of justice and predictability;?** (4) proper allocation of
resources, including judicial resources;?”® and (5) deference to the
legislature.?%¢

The proper allocation of resources factor favored a no duty rule.
Establishing a derivative tort would invite litigation and encourage parties to
bring new lawsuits where the underlying lawsuit was unsuccessful.??® Such
derivative litigation, according to the Reynolds court, could open the
floodgates for endless lawsuits where the losses were speculative at best.??
These lawsuits would also create confusion for fact-finders, particularly
juries, because it devolved into a trial within a trial.?*°

227

220 Id. (emphasis added)

221 Id. (emphasis added)

22 Id at 597

2.

24 Id. at 598

2.

226 Id. at 599

27 Id. at 598

28 Id. at 598

2 Id.

230 Jd. The court in Holmes v. Amerex Rent-A-Car, 710 A.2d 846 (D.C.
1998), discussed the problems associated with determining proximate cause
in spoliation of evidence of cases. The court concluded that the plaintiff was



122 CONNECTICUT INSURANCE LAW JOURNAL  Vol. 24

Finally, the Court in Reynolds considered the position of the
Louisiana Legislature. The Louisiana Legislature deferred to the courts on
questions of fault and tort law in determining the viability of certain causes
of action. Because of this, the Reynolds court concluded that the Louisiana
Legislature did not require recognition of the tort of negligent spoliation.?!
Having considered all the policy factors and alternative remedies to
plaintiffs,??> the Reynolds court observed as alternative remedies the

required to show “based on reasonable inferences derived from both existing
and spoliated evidence, that the underlying lawsuit was significantly
impaired, that the spoliated evidence was material to that impairment and
that the plaintiff enjoyed a significant possibility of success in the underlying
claim.” Id. at 850. The court noted that it was “too heavy a burden on a
plaintiff to show that he or she would have won with the missing evidence.
Such a showing would be nearly impossible because judges and juries [could
not] evaluate the value of evidence that they [could not]
see.” Id. (quoting Petrik v. Monarch Printing Corp. 501 N.E.2d 1312, 1322
(III. App. Ct. 1986)). For a plaintiff to recover for the destruction of evidence,
the plaintiff must likely first pursue and lose the underlying claim. To plead
causation, the plaintiff must allege that an injury proximately resulted from
the breach of a duty. Therefore, in a negligence action involving the loss or
destruction of evidence, a plaintiff must allege sufficient facts to support a
claim that the loss or destruction of the evidence caused the plaintiff to be
unable to prove an underlying lawsuit. This is so because a threat of future
harm, not yet realized, should not be actionable. The wrongful conduct must
impinge upon a person. If the plaintiff is able to establish their claim in the
underlying lawsuit without the missing evidence, then the plaintiff has not
been injured by the loss of the evidence. It is easy to envision factual
situations where a party has negligently lost or destroyed evidence, but that
evidence was not critical or even material to the plaintiff’s underlying suit.

B Reynolds, 172 So. 3d at 599.

232 Additionally, Louisiana recognizes the adverse presumption against
litigants who had access to evidence and did not make it available or
destroyed it. Regarding negligent spoliation by third-parties, the Plaintiff
who anticipates litigation can enter into a contract to preserve the evidence
and, in the event of a breach, avail themselves of those contractual
remedies. Court orders for preservation are also obtainable. In this
particular case, the Plaintiff also could have retained control of his vehicle
and not released it to the insurer, thereby guaranteeing its availability for
inspection. Furthermore, he could have bought the vehicle back from the
insurer for a nominal fee. Id. at 600.
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following: “discovery sanctions and criminal sanctions are available for first-
party spoliators.

Decades ago, a wise court noted “[tlhe risk reasonably to be
perceived defines the duty to be obeyed....”?** When dealing with negligent
spoliation claims involving third party insurance companies, there are no
broad concerns of deterring wrongful but potentially profitable litigation-
related conduct or of preserving the integrity of the civil justice system.?*
The Reynolds court properly noted the potentially harsh consequences facing
unsuspecting third parties with regard to spoliation:

[T]he act of negligently spoliating evidence is so unintentional an
act that any recognition of the tort by the courts would not act to
deter future conduct, but would, rather, act to penalize a party who
was not aware of its potential wrongdoing in the first place. This is
particularly true in the case of negligent spoliation by a third party,
who is not vested in the ultimate outcome of the underlying case,
and thus, has no motive to destroy or make unavailable evidence that
could tend to prove or disprove that unrelated claim.?**
This limited risk calls for a limited duty.?*® If a third party negligent
spoliation duty is going to be imposed, such a duty should be limited to
situations where there is an express agreement by the parties or a specific
request that is made by the insured accompanied by an offer to bear the
burden of preserving the evidence.?’
In total vehicle loss situations, the insured can retain control of his vehicle
and not release it to the insurer, thereby guaranteeing its availability for
inspection. However, the policy’s implied covenant of good faith and fair
dealing will require the insured to work out a financial arrangement with the
insurer to pay the salvage value of the vehicle. Any request for preservation
should be made in writing with proof of delivery to the insurance company.
The so-called mailbox rule should not be utilized as a presumption of
delivery. This approach secures the necessary predictability. If any duty is
going to be imposed upon the insurance company, the cornerstone of the duty

233 Palsgraf v. Long Island R. Co., 162 N.E. 99, 100 (N.Y. 1923).

234 Johnson v. United Servs. Auto. Ass’n., 79 Cal. Rptr. 2d 234, 240
(1998).

235 Reynolds, 172 S.3d at 597.

236 Johnson, 67 Cal. Rptr. 2d at 240.

237 Id.
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should be actual, specific knowledge coupled with mutual agreement and a
promise of payment for the relevant property. Otherwise, there is no
predictability in requiring preservation and recordkeeping for unknown
litigation.

VL CONCLUSION

The words of the Louisiana Supreme Court encapsulate why an
independent cause of action for negligent spoliation of evidence by insurance
companies should not be adopted. The Court observed: “To impose a
requirement that all potential evidence be preserved for possible future
litigation would wreak havoc on an industry whose very existence is
sustained by destruction of possible objects of litigation: [partially damaged
or] totaled vehicles.”**® “[T]he act of negligently spoliating evidence is so
unintentional an act [for insurance companies resolving automobile physical
damage claims] that any recognition of the tort by the courts would not act
to deter future conduct, but would, rather, act to penalize a party who is not
aware of its potential wrongdoing in the first place and who had a contractual
obligation to repair damaged vehicles and a contractual right to take the
salvage of a totaled vehicle.”?*

238 Reynolds, 172 So. 3d at 598.
29 Id at 597.
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The fate of the Affordable Care Act is uncertain. Moreover, the
nation is in an unusual state of political turmoil and may have no appetite
for anything other than revolutionary changes to the ACA, if not its outright
repeal. But press reports suggest even Republican officials formerly
committed to its extirpation are now thinking instead about a measured path
Jforward.

If so, one fact about the ACA should not escape the attention of
serious reformers: the legislation has already accomplished the difficult task
of laying the ground work for a move away from employment-based (EB)
insurance, a move scholars have urged for years. That said, not all features
of employment-based insurance are undesirable, and certain reforms to the
ACA could preserve those desirable features while nonetheless guiding the
nation away from a flawed system.

For largely (but not entirely) political reasons, the ACA made it
difficult for those receiving or providing EB insurance to migrate to the
individual exchanges the Act took great pains to create. Yet if there is
political will to modify the employer mandate and adjust the tax treatment of
insurance purchases, access to the individual exchanges could be cautiously
“unlocked,” and millions could migrate from EB insurance to individual,
exchange-based insurance. With certain additional reforms, there is reason
to believe that migration will lead to stronger, healthier exchanges; to a
reduced regulatory burden on employers; to a clearer stakeholder
understanding of the relationship between health insurance and wages, and
perhaps a diminished need to rely on the controversial individual mandate,

with individual States making that final assessment.
seksk

* Professor of Law, Robert D. Paul Scholar, and Director of the
Insurance Law Center, University of Connecticut School of Law; J.D.
Harvard Law School; A.B. Stanford University. [ would like to thank the
workshop participants at Washington University and Harvard, as well as
those affiliated with the University of Connecticut’s Insurance Law Center
(especially Peter Siegelman), for their helpful comments.



126 CONNECTICUT INSURANCE LAW JOURNAL Vol. 24
L INTRODUCTION

The fate of the Affordable Care Act' is uncertain. Moreover, the
nation is in an unusual state of political turmoil and may have no appetite for
anything other than revolutionary changes to the ACA, if not its outright
repeal. But press reports suggest even Republican officials formerly
committed to its extirpation are now thinking instead about a measured path
forward.?

! The Affordable Care Act consists of both the Patient Protection and
Affordable Care Act, Pub. L. No. 111-148, 124 Stat. 119 (2010), and the
Health Care and Education Reconciliation Act of 2010, Pub. L. No. 111-152,
124 Stat. 1029. Irefer to them jointly as the “ACA.”

N.B.: This article was conceived before Donald Trump was elected, and
largely finished in early 2017. To say the period since President Trump’s
election and inauguration has been turbulent—both in terms of politics and
policy—would be an understatement. [ have not meaningfully revised this
paper since then, having given up trying to predict the future. I thus consider
this piece as much a time capsule as an idea.

2 Virtually every day, reports surface of reform proposals being
considered by influential Republicans. See, e.g., Susan Cornwell, Some U.S.
House Republicans Doubtful Ahead of Vote to Begin Obamacare Repeal,
REUTERS (Jan. 12, 2017, 1:42AM), http://www.reuters.com/article/ us-usa-
obamacare/some-u-s-house-republicans-doubtful-ahead-of-vote-to-begin-
obamacare-repeal-idUSKBN14WOMC; Mike DeBonis, Anxious lawmakers
to GOP Leaders: What'’s the Plan to Replace Obamacare?, WASH. POST Al,
Al (Jan. 12, 2017), https://www.washingtonpost.com/ powerpost/anxious-
lawmakers-to-gop-leaders-whats-the-plan-to-replace-
obamacare/2017/01/12/bdbeabbc-d8el-11e6-9a361d296534b3 1e_story.
html?utm_term=.cbc6028fee7f; Juliet Eilperin and Amy Goldstein, 4 Divided
White House Still Offers Little Guidance on Replacing Obamacare, W ASH. POST
(Feb. 26, 2017) https://www.washingtonpost.com/national/health-science/a-
divided-white-house-still-offers-little-guidance-on-replacing-obamacare/2017/02
/26/3981bb8c-fb8c-11e6be051a3817ac21as5_story.html?utm_term=.f209578e21
57; Caitlin Huey-Burns & James Arkin, GOP Governors Worried About
Obamacare Repeal, REAL CLEAR PoOLITICS (Jan. 20, 2017), http:/
www.realclearpolitics.com/articles/2017/01/20/gop _governors worried about o
bamacare repeal.html; Sarah Kliff, The Leaked Republican Plan to Replace
Obamacare, Explained, VOX (Feb 24, 2017, 1:20 PM) http://www.vox.com/
policy-and-politics/2017/2/24/14726916/leakedrepublican-obamacare
replacement-plan-explained. Admittedly, by the time this Article is
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If so, one fact about the ACA should not escape the attention of
serious reformers: the legislation has already accomplished the difficult task
of laying the groundwork for a move away from employment-based (EB)
insurance, a move scholars have urged for years. That said, not all features
of EB insurance are undesirable, and certain reforms to the ACA could
preserve those desirable features while nonetheless guiding the nation away
from a flawed system.

For largely (but not entirely) political reasons, the ACA made it
difficult for those receiving or providing EB insurance to migrate to the
individual exchanges the Act took great pains to create. Yet, if there is
political will to modify the “employer mandate” and adjust the tax treatment
of insurance purchases, access to the individual exchanges could be
cautiously “unlocked,” and millions could migrate from EB insurance to
individual, exchange insurance. With certain additional reforms, there is
reason to believe that migration will lead to stronger, healthier exchanges; to
a reduced regulatory burden on employers; to a clearer stakeholder
understanding of the relationship between health insurance and wages; and,
perhaps, a diminished need to rely on the controversial individual mandate,
with individual States making that final assessment.

In Part II, I give some necessary background about individual and
employment-based health insurance. In Part III, I describe how EB systems
are best thought of as a form of government intervention to remedy market
failures concerning the quantity, quality, or distribution of some socially
desirable good, and describe the case for and against EB health insurance.
In Part IV.A, I explain how the Affordable Care Act undertook a series of
reforms to create insurance exchanges that would make previously deficient
individual insurance markets stable, accessible, affordable, and
comprehensible. In Part IV.B, I explain how and why Congress took
legislative steps to forestall migration from the EB system to the newly-
created individual exchanges. In Part V, I consider the preliminary case for
taking regulatory steps to promote (rather than hinder) migration from EB
insurance to exchange insurance, and then consider objections. In Part VI, I
sketch two reform suggestions intended to encourage, or at least permit,
migration to the exchanges.

published, the ACA may have already been reformed, or perhaps repealed.
But whether such legislative action includes or ignores what is discussed
herein, the Article will stand as a defense or criticism of what was done.
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II. INSURANCE & EB BASICS

The United States is unique among advanced economies in its
approach to health care. It uses a combination of public insurance programs
and private insurance to finance, and thus deliver, care.> While the elderly
and the poor receive health care through public financing models (Medicare
and Medicaid), persons outside those groups rely on private insurance to
finance care, and they largely rely on a special type of private insurance: EB
insurance. I discuss below some necessary basics of both individual and EB
insurance.

A. INSURANCE BASICS

Insurance is an ancient means to trade and spread risk.* Because the
risk-averse insured fears the possibility of a large, unexpected loss, he is willing
to pay the insurer a small, fixed amount (the premium) in return for the insurer
agreeing to cover the loss if it occurs. The risk deal between the two is set forth
in an insurance “policy.”

For a policy to be profitable for insurer, the premiums it collects (plus
the investment return it earns on those premiums) must exceed the payouts
associated with covered loss events. To charge a fair price for a policy, the insurer
need engage in “underwriting,” i.e., it must determine, the best it can, the
likelihood and magnitude the loss events it is agreeing to insure a particular
insured for.> Underwriting is a difficult task, even for insurance companies,
because the true risk an insured poses can be different than the risk one would
assign to the insured based on an evaluation of information the insurer has access
to through underwriting.®

3 See Brendan S. Maher & Radha A. Pathak, Enough About the
Constitution: How States Can Regulate Health Insurance Under the ACA,
31 YALE L. & PoL'Y REV. 275, 282 (2013) (explaining and noting the
prevalence of the “Medi-" and private insurance models).

4 See generally C.F. TRENERRY, THE ORIGIN AND EARLY HISTORY OF
INSURANCE (1926) (describing insurance-like arrangements beginning
millennia ago).

> 43 AM. JUR. 2D INSURANCE § 2 (explaining underwriting and risk
transfer).

6 See David A. Hyman & Mark Hall, Two Cheers for Employment-Based
Health Insurance, 2 YALE J. HEALTH POL'Y L. & ETHICS 23, 32 (2001)
(explaining underwriting).
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The problem is complicated by adverse selection, which is the term
for the idea that those seeking to obtain insurance are those most likely to
incur losses. Asymmetric information makes adverse selection dangerous.
Because an insurer often has less information than a potential insured about
the actual risk the insured poses, the insurer may charge an insufficiently
high premium and incur losses on the policy. Should the insurer attempt to
raise premiums the next time around, the higher premium may drive away
potential insureds who lack the hidden risk justifying the higher premium,
thus making the pool of insureds the insurer attracts riskier (and more costly
to the insurer) overall.” Adverse selection can damage or destroy insurance
markets.®

Health insurance is particularly challenging to underwrite. As
opposed to other forms of insurance, where the likelihood and magnitude of
loss events is relatively easier to calculate and predict (and thus price), health
insurance is difficult to underwrite and issue.” Even putting aside

7 In a now-classic article, Professor Peter Siegelman explained that
adverse selection’s threat to insurance markets often may be overemphasized
by observers. See generally Peter Siegelman, Adverse Selection in Insurance
Markets: An Exaggerated Threat, 113 YALE L.J. 1223 (2004) (concluding
that propitious selection—an alternative method of selection—may be at
least as common as adverse selection). That said, the consensus view is that
adverse selection is a nontrivial threat to health insurance markets, and
Siegelman’s article did point to some clear examples of adverse selection in
health insurance.

8 JONATHAN GRUBER, PUBLIC FINANCE AND PUBLIC PoLICY 311-13
(2005) (explaining perils of adverse selection). The same is not true of
broccoli markets, which is why that particular analogy, although colorful,
was of limited appeal to insurance scholars who were following the famous
NFIB v. Sebelius case involving, inter alia, the reach of the Commerce
Clause. Nat'l Fed'n of Indep. Bus. v. Sebelius, 567 U. S. 519, 615 (2012)
(Ginsburg, J., concurring in part, concurring in the judgment in part,
dissenting in part) (rejecting broccoli analogy).

% Cf. Jayanta Bhattacharya & William B. Vogt, Employment and Adverse
Selection in Health Insurance 1 (Nat'l Bureau of Econ. Research, Working
Paper No. 12430, 2006) (acknowledging a widespread belief by economists
that employment “ameliorates the adverse selection problem in health
insurance provision”).
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underwriting challenges, the rising cost of health care also makes health
insurance expensive.!°

As a result, unlike markets in other goods, insurance markets (and
particularly health insurance markets) need to be regulated with care. In the
wild, health insurance markets are likely to be unstable, and market forces
alone will probably not guarantee that insurance will be affordable and
available to those whose need it.!! And health insurance is not an ordinary
good. Because of the high cost of health care, insurance is the sole practical
means to privately pay for most care, and thus the sole practical means to
ensure, without recourse to the public fisc or charity, that people’s most basic
needs—health and life—are addressed. There is thus a considerable societal
interest in ensuring that people have access to some insurance mechanism to
finance care.

Interestingly, in the United States, until the passage of the
Affordable Care Act, the primary regulatory response to addressing the
problems of the individual health insurance market was to sidestep the issue.
This was accomplished by relying on insurance provided in connection with
one’s job—i.e.,, “employment-based insurance”—to finance care for
Americans outside of public programs like Medicare and Medicaid.'> To the
EB world I turn to next.

10°As for why health care is expensive, the explanations are many. See,
e.g., Timothy Stoltzfus Jost, Our Broken Health Care System and How to
Fix It: An Essay on Health Law and Policy, 41 Wake Forest L. Rev. 537,
547-49 (2006) (tying high cost of care to a variety of causes); Mark V. Pauly,
The Economics of Moral Hazard: Comment, 58 AM. ECON. REV. 531, 535-
36 (1968) (theorizing that moral hazard in health insurance leads to upward
price pressure).

" See, e.g., Jonathan Gruber, Covering the Uninsured in the United
States, 46 J. ECON. LITERATURE 571, 574-77 (2008) (describing individual
market as inhospitable and unaffordable); Peter Diamond, Organizing the
Health Insurance Market, 60 ECONOMETRICA 1233, 1236-37 (1992)
(describing inability of high risk persons obtain affordable coverage in
individual markets).

12 Indeed, prior to the Affordable Care Act, many people were saved
from being exposed to the vicissitudes of the individual market by COBRA,
which was enacted to allow those who had left a job with insurance to
continue to buy into the employer policy for a period of time. Thus, the prior
Congressional effort to deal with individual insurance market infirmity was
not to solve individual market problems, but merely to use EB insurance to
more aggressively sidestep the problem.



2017 UNLOCKING EXCHANGES 131

B. EB BASICS

EB insurance is far more than a fringe work benefit. It is massive in
size and regulatory scope, covering over 150 million people and occupying
countless pages of the United States Code, including the Internal Revenue
Code, the Employee Retirement Income Security Act of 1974 (ERISA), and
the Affordable Care Act.

The historical justification for the rise of EB insurance is well
known: during World War II, wages were subject to wartime price controls,
but benefits were not.'* Providing benefits (including health insurance) thus
allowed employers to compete for workers by increasing their compensation
without increasing their wages.!* The provision of health insurance through
the workplace proved popular, and by the time of the passage of the
Affordable Care Act in 2010, EB health insurance was a familiar fact of life
to most Americans.'

The theoretical appeal of EB insurance is a subject that has received
uneven treatment. Part of that is attributable to the underlying evolution of
both health care and insurance. Health insurance in the form we recognize
it today—paying a premium to ensure that one could receive paid-for
medical care—began in the late 1920s, less than ninety years ago.'* Medical
care at the time was both far less effective and far less costly than today, and
so the need to ensure proper financing for it was less pressing.!” But as the
practice of medicine modernized and became more effective, health care

13 See Clark C. Havighurst, American Health Care and the Law, in THE
PRIVATIZATION OF HEALTH CARE REFORM: LEGAL AND REGULATORY
PERSPECTIVES 3-4 (M. Gregg Bloche ed., 2002) (explaining the relevance of
wartime wage controls).

“d.

15 See CONG. BUDGET OFFICE, CBO AND JCT'S ESTIMATES OF THE
EFFECTS OF THE AFFORDABLE CARE ACT ON THE NUMBER OF PEOPLE
OBTAINING EMPLOYMENT-BASED HEALTH INSURANCE tbl.2 (2012),
https://www.cbo.gov/sites/default/files/112th-congress-2011-
2012/reports/03-15-ACA_and Insurance 2.pdf (estimating that over 150
million people would receive EB insurance in 2012).

16 See Laura A. Scofea, The Development and Growth of Employer-
Provided Health Insurance, 117 MONTHLY LAB. REV. 3, 4-5 (1994).

17 See PAUL STARR, THE SOCIAL TRANSFORMATION OF AMERICAN
MEDICINE 259-60 (1982) (describing the transformation of medical services
in the early twentieth century).
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costs began to rise. And while the rate of health care cost increases had
begun to become worrisome by the early 1970s, the scope of the problem
was not broadly appreciated until later. For example, at the time of the
enactment of ERISA in 1974, Congress was not convinced that either health
care costs or health insurance was in crisis.!® By the late 1970s, however,
health care costs were rising fast enough to earn front-page treatment and
warnings of catastrophe.'

Like health care, insurance (and thinking about insurance) was also
evolving. “Major-medical” policies (policies that covered treatment for most
conditions) did not start to become widely offered until the 1950s;
previously, health insurance covered only a narrow set of conditions, often
those attributable to an injury suffered while working.?® And, while insurers
had been aware of the possibility of adverse selection for decades, only in
the 1970s did formal theoretical treatments of the subject appear.?! These

18 Congress believed that “there was no crisis in health plans in 1974.”
Michael S. Gordon, Introduction to the Second Edition: ERISA in the 21st
Century, in EMPLOYEE BENEFITS LAW Ixiii, Ixviii (Steven J. Sacher et al.
eds., 2d ed. 2000). Yet health costs were already growing at accelerating
rates. See, e.g., Walter W. Kolodrubetz, Two Decades of Employee-Benefit
Plans, 1950-70: A Review, 35 SoC. SEC. BULL. 10, 15 (1972) (reporting that
by 1970 “[t]he inflation of medical costs ... left its imprint on the rapidly
increasing [EB] expenditures for health care benefits™).

19 See, e.g., HENRY J. KAISER FAMILY FOUND., HEALTH CARE COSTS: A
PRIMER 4-5 (2012), http://kaiserfamilyfoundation.files.wordpress.c/2013/01/7670-
03.pdf (showing the rise in health care costs between 1960 and 2010); E. Kash Rose,
Bringing Costs Under Control, 126 WESTERN J. MED. 513 (1977) (“Between 1950
and 1976, the cost of a day in the hospital climbed five times as fast as the general
inflation rate, reaching an average of $175 last year, up from $16 a day in 1950.”).

20 See Scofea, supra note 16 at 3-4; see also Louis S. Reed, Private Health
Insurance in the United States: An Overview, SOC. SEC. BULL., Dec. 1965, at 3-
21, 48, https://www.ssa.gov/policy/docs/ssb/v28n12/v28n12p3.pdf.

2 See generally George A. Akerlof, The Market for “Lemons”: Quality
Uncertainty and the Market Mechanism, 84 Q.J. ECON. 488 (1970). While
not treated formally, adverse selection had been in the insurance vernacular
since at least the mid-19th century. See, e.g., G.E. Currie, THE UNITED
STATES INSURANCE GAZETTE AND MAGAZINE OF USEFUL KNOWLEDGE
132 (1869) (discussing adverse selection in life insurance policies). The first
model of adverse selection in insurance markets was offered in 1976.
Michael Rothschild & Joseph Stiglitz, Equilibrium in Competitive Insurance
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theoretical tools provided observers with the tools to identify and catalogue
the flaws of providing health insurance through private markets—whether
individual or through the workplace.

While the story is more complex than described above, for a number
of reasons—such as rising health care costs and the development of a more
sophisticated understanding of health insurance markets—it was surprisingly
late that the comparative worth of EB health insurance was evaluated and
scrutinized by disciplined observers. Those evaluations, nonetheless, were
largely disapproving.?? That negative critical consensus motivated many
commentators to explain the United States’ then (and now) large scale
reliance on EB health insurance not as something that made objective sense,
but instead as an “accident of history.”*

Scholarly disapproval of EB insurance, however, was not matched
by a political or public desire to abandon it. Indeed, the prevailing view in
the run-up to the Affordable Care Act was to the contrary: the public
attachment to EB insurance was thought sufficiently strong that legislative

Markets: An Essay on the Economics of Imperfect Information, 90 Q.J.
ECON. 629 (1976).

22 See e.g., Nancy S. Jecker, Can an Employer-based Health Insurance
System Be Just?, 18 J. HEALTH POL. POL’Y & L. 657 (1993) (arguing that EB
insurance is inherently unjust); Jonathan Gruber & Brigitte C. Madrian,
Health Insurance and Job Mobility: The Effects of Public Policy on Job-
Lock, 48 IND. & LAB. REL. REV. 86, 88 (1994) (EB insurance produces
significant “job-lock™); David A. Hyman, Regulating Managed Care:
What’s Wrong with a Patient Bill of Rights, 73 S. CAL. L. REv. 221, 227,
233-34 (2000) (EB insurance causes misaligned incentives between
employers and employees); see generally David S. Caroline, Employer
Health-Care Mandates: The Wrong Answer to the Wrong Question, 11 U.
PA.J. BUs. L. 427 (2009) (discussing EB insurance’s poor ability to provide
broad coverage); Meir Katz, Towards a New Moral Paradigm in Health
Care Delivery: Accounting for Individuals, 36 AM. J. L. & MED. 78, 82
(2010) (EB insurance limits employees’ options and negotiating power);
Allison K. Hoffman, An Optimist’s Take on the Decline of Small-Employer
Health Insurance, 98 IOWA L. REV. BULL. 113, 123 (2013) (EB insurance is
not portable and brings personal health matters into the workplace).

» David Blumenthal, Employer-Sponsored Health Insurance in the
United States—Origins and Implications, 355 NEW ENG. J. MED. 82, 82
(2006) (referring to the “many accounts” that have described the United
States’ embrace of EB insurance as “an accident of history™).
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moves to undermine it were seen as politically perilous.”®  This likely
(although not entirely) explains the curiously schizophrenic nature of the
ACA, namely, the legislation created a regulatory super-structure that—by
solving certain problems for those outside the EB health insurance system—
could easily have served as a platform to transition most of the nation away
from EB insurance to a different (but still private) system of insurance. But
that did not occur—because Congress took steps to ensure that it would not.
To that we will return.

II1. THEORIZING EB INSURANCE

As mentioned above, on balance the scholarly consensus has long
been that EB insurance is an undesirable way for a society to pay for health
care for its members.> But a conclusion that EB insurance is suboptimal is
insufficient for our purposes here; when considering reform, it is preferable
to be specific about what a disfavored approach does wrong, as well as—
importantly—to acknowledge what it does right.

In previous work, I developed a framework that helps clarify the
positives and negatives of using an employment-based mechanism to
provide any socially desirable good, compared to using alternative regulatory
approaches to do s0.2* With some adjustments suitable for the special
characteristics of EB health insurance, I follow that approach here.

A. EB SYSTEMS AS REGULATORY INTERVENTIONS

Markets are imperfect. Sometimes they are imperfect with respect
to goods that are especially socially desirable—pensions, health care, home

24 See Chad Terhune & Laura Meckler, A Turning Point for Health Care,
WALL ST. J., Sept. 27, 2007, at A1 (“In an interview last week, Sen. Hillary
Rodham Clinton said people aren't ready to cross employers out of the
equation. . . . ‘There's great attachment to the employer-based system, even
though it is eroding.””); Uwe R. Reinhardt, Is Employer-Based Health
Insurance Worth Saving?, N.Y. TIMES, (May 22, 2009, 6:05 AM), https://
economix.blogs.nytimes.com/2009/05/22/is-employer-based-health-
insurance-worth-saving/? r=0.

25 See Blumenthal, supra note 23, at 82.

26 See generally Brendan S. Maher, Regulating Employment-Based
Anything, 100 MINN. L. REV. 1257 (2016).
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mortgages, education, etc.?” We might say that, for a given socially desirable
good, a market may fail to (1) offer enough of the good at an accessible price;
(2) provide a version of the good that is of sufficient quality; or (3) make that
good available in sufficient amount or quality to certain segments of the
population.

In response, the government has several options. One option is to
do nothing. Another is for the government to provide the good in question
itself. A third option is to regulate private markets (or private players in
those markets) in the hopes of improving the quantity, quality, or distribution
of the good. EB approaches are simply particular species of that third
category; instead of regulating “open market” transactions regarding those
goods, the government regulates (through both carrots and sticks) the
provision of those goods as a component of the labor deal. Examples of EB
regulations include tax incentives, deal prohibitions, funding requirements,
liability standards, and damage limitations.?®

Whether the government is right to choose to use an EB system—as
opposed to some other regulatory intervention—is a complex subject
incapable of resolution here. However, methodically thinking about why a
government might reasonably believe an EB approach is desirable can serve
as a useful conceptual accounting of what an EB approach might do well and
what it might do poorly. That accounting can, in a reasonably tidy fashion,
be compared to a similarly organized review of an alternative regulatory
approach.

Below I consider why, compared to not intervening in the market for
health insurance at all, an EB approach might seem attractive. I then
consider the shortcomings of an EB insurance approach.

B. THE PRELIMINARY CASE FOR EB HEALTH INSURANCE

Compared to an unregulated market, the general case for using an
employment-based mechanism to improve the quantity, quality or
distribution of any socially desirable good can be summarized as follows.
EB mechanisms improve market problems by leveraging the advantages of
group purchasing; by relying on employers as sophisticated agents; by using
the labor deal as a behavioral fulcrum to focus attention and reduce the

27 Socially desirable goods are “those goods for which there is broad
agreement that society is better off if most individuals have or are able to
obtain them.” Id. at 1276.

2 All of these are used under ERISA. See generally PETER 1.
WEIDENBECK, ERISA: PRINCIPLES OF EMPLOYEE BENEFIT LAW (2010).



136 CONNECTICUT INSURANCE LAW JOURNAL Vol. 24

likelihood of poor decision-making; and by utilizing employers and the labor
deal as a convenient regulatory nexus.? All of these arguments apply with
some force in the health insurance context.

Group purchasing. The central (although not only) advantage of EB
health insurance is that it leverages the power of groups to purchase
insurance. With respect to any good, bulk purchasing reduces unit cost, but
with respect to insurance, group purchasing is particularly valuable.

Using the employee group as the purchasing unit for policies is
attractive on multiple grounds. First, it is easier to underwrite and insure a
group than an individual; the larger the group, the more the risks of the group
approach the risk of the community, for which reliable rating information is
available (and for which adverse selection is not an issue).*® Not only does
this make groups less risky to insure, it gives particularly large groups
meaningful market power to negotiate. Put slightly differently, underwriting
is more difficult (and thus more costly) to do properly the smaller the group.?!
The larger the group, the more the group is a prize customer for the insurer,
and thus the better suited the group is to negotiate attractive deal terms—
e.g., broad doctor networks—that please group members. Thus, group
power, combined with sophisticated employees that a large company may
employ to oversee its insurance purchases, can often result in desirable
policies whose generous coverage legitimately advantages employees.

Moreover, current law requires an insurer to offer the same rate for
the whole group, i.e., to not price discriminate among different risks within
the group.’? As a result, being a part of the group makes health insurance
accessible to individuals who otherwise—in an unregulated, open market—

2 See Maher, supra note 26, at 1275-90.

3% This assumes that the group is assembled for some reason other than
to buy insurance; that is obviously the case with employee groups, who are
assembled by dint of their decision to work for a given employer. See, e.g.,
Allison Hoffman, Oil and Water: Mixing Individual Mandates, Fragmented
Markets, and Health Reform, 36 AM. J.L. & MED. 7, 28 (2010) (noting that
there is “little concern of adverse selection with respect to large, employer-
sponsored group insurance”); see also Hyman & Hall, supra note 6.

31See Amy B. Monahan & Daniel Schwarcz, Saving Small-Employer
Health Insurance, 98 lowa L. Rev. 1935, 1947-48 (2013) (explaining that
small groups are riskier to insure).

32 See Hoffman, supra note 30; See generally Hyman & Hall, supra note
6.
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would have had to pay a very high price for insurance (or, who, with certain
conditions, would have been unable to buy insurance at all).*?

Sophisticated agents. Insurance, particularly, health insurance, is
not a simple good to evaluate or purchase.** An average worker may find
researching, comparing, and consummating such a purchase to be difficult
or time-consuming, and might make suboptimal choices.’> In contrast,
company management is comparatively more sophisticated and has more
resources to devote to understanding the purchase.*® To the extent EB
insurance results in leveraging management’s sophistication to legitimately
aid the employee in insurance procurement, that is a potential advantage over
leaving employees to attempt to secure health insurance on the open
market.”’

Behavioral economic advantages. Human beings are imperfect
decision makers who fall victim to systematic errors.*® The purchase of
complicated goods—such as health insurance, which involves pricing
contingent events—is a context particularly likely to result in suboptimal
outcomes like procrastination, refusal to purchase, or purchase by inefficient
heuristic.** Tying health insurance to the labor deal increases the likelihood

33 Cf. Richard A. Posner, Taxation by Regulation, 2 BELL J. ECON. &
MGMT. ScI. 22, 27-28 (1971) (explaining how regulation is needed to
preserve internal subsidization). This cross-subsidy, of course, is a negative
feature for those who would have paid less on the open market. But that cost
might be worthwhile if that person believes, at some point in the future, he
will benefit from being in the group.

3% See generally George Loewenstein et al., Consumers’
Misunderstanding of Health Insurance, 32 J. OF HEALTH ECON. 851 (2013)
(consumers do not understand traditional health insurance plans).

35 Russell B. Korobkin & Thomas S. Ulen, Law and Behavioral Science:
Removing the Rationality Assumption from Law and Economics, 88 CAL. L.
REV. 1051, 1095-100 (2000) (explaining difficulties in choosing health
insurance); cf. Oren Bar-Gill & Elizabeth Warren, Making Credit Safer, 157
U. PA. L. REV. 1, 47 (2008) (noting consumers are vulnerable because of
“imperfect information and imperfect rationality”).

3% See Hyman & Hall supra note 6, at 30 (arguing that with respect to
health insurance decisions, employers have superior personnel resources).

37Id. See also Maher, supra note 26, at 1278-80.

38 See generally DANIEL ARIELY, PREDICTABLY IRRATIONAL:
THE HIDDEN FORCES THAT SHAPE OUR DECISIONS (2008);
DANIEL KAHNEMAN, THINKING, FAST AND SLOW (2011).

39 See, e.g., George A. Akerlof, Procrastination and Obedience, 81 AM.



138 CONNECTICUT INSURANCE LAW JOURNAL Vol. 24

that it will be purchased, promotes the likelihood that individuals will pay
attention to the insurance decision, and increases the chance the investment
of attention by the employee will be worth it.*°

In addition, if we assume that (at least with respect to the insurance
purchasing decision) employers are less subject to cognitive biases*! than
individual workers, if the employer presents a default choice, that outcome
is likely to be better than an individual would obtain on his own.*?

ECON. REV. 1, 1-19 (1991) (noting how procrastination affects decision-
making); Brian Galle, Hidden Taxes, 87 WASH. U. L. REV. 59, 83 (2009)
(“[T]here is now extensive evidence that most people are disproportionately
sensitive to small, immediate costs; that is one of the reasons we
procrastinate even essential tasks.”); Piers Steel, The Nature of
Procrastination: A Meta-Analytic and Theoretical Review of Quintessential
Self-Regulatory Failure, 133 PSYCHOL. BULL. 65, 66 (2007) (considering
scholarly treatments of procrastination).

40To elaborate, one is more likely to purchase an item if that item comes
with something else than if one had to buy that item on its own. Second,
people think more about decisions put in front of them; connecting insurance
to the job essentially forces people to think about insurance when they take
the job (and perhaps each time they see the paycheck deduction). Third, EB
insurance is a constrained choice: if one wants insurance, one chooses among
the options (if any) the employer has provided. That is much more likely to
result in a decision—and to reward the investment of attention— than is an
effort to buy health insurance in the open market, which can paralyze
consumers with too many choices.

41 See Donald C. Langevoort, Behavioral Theories of Judgment and
Decision Making in Legal Scholarship: A Literature Review, 51 VAND. L.
REV. 1499, 1515 (1998) (“Because corporations and other business
associations are so subject to market constraints, there have been long-
standing doubts as to whether psychological biases, even if robust at the
individual level, are likely to have much impact on organized economic
behavior.”); See also Chip Heath et al.,, Cognitive Repairs: How
Organizational Practices Can Compensate for Individual Shortcomings, 20
RES. ORGANIZATIONAL BEHAV. 1 (1998).

42 See Cass R. Sunstein & Richard H. Thaler, Libertarian Paternalism Is
Not an Oxymoron, 70 U. CHI. L. REV. 1159, 1196 (2003) (“[T]he more
complex the decision, the less attractive it will be to force people to choose
for themselves, as opposed to having the option of . . . receiving a default
option that has been selected with some care.”).
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EB settings can also influence decisions by constraining
compensation; an employer may offer health insurance but refuse to increase
wages by an equivalent amount if the employee declines the insurance. One
way to view constrained compensation is as a commitment device that
promotes good decisions. If one realizes that spending money on health
insurance is the right decision, but worries that the freedom to spend wages
as one likes will result in consumer electronics instead of health insurance,*
labor deals that come with constrained compensation are welfare-enhancing.

Regulatory amenability. All regulatory interventions must regulate
some act, and impose upon some party a burden to comply. Providing health
insurance through an EB system makes the labor deal the act that is regulated
and the employer the primary compliance agent. Because labor deals are
necessary elements of a market economy, they are unlikely to be abandoned
if regulated, thereby reducing the chance that a significant segment of the
population will dodge EB regulation by not working.** In addition,
employers have experience as compliance actors; drafting them could be
more attractive than creating a new compliance structure from scratch (such
as creating a federal agency to administer a national health service.)*® In
other words, delivering and regulating health insurance through the work
place utilizes a pre-existing structure (and familiar actors) as the attachment
points for the government’s regulatory will.

43 See generally Ted O’Donoghue & Matthew Rabin, Doing It Now or
Later, 89 AM. ECON. REV. 103 (1999) (discussing commitment devices). For
the record, Maher prefers craft beer to consumer electronics, and does not
believe it is a close call.

4 Mabher, supra note 26, at 1288 (“Other bargains (or mere acts), in
contrast, if burdened with interventionist regulation, might be more readily
abandoned.”). There could, of course, be some employment effects.

4> Employers have functioned as compliance actors in the context of both
taxes and immigration status. See, e.g., Raquel Aldana, Of Katz and
“Aliens”’: Privacy Expectations and the Immigration Raids, 41 U.C. DAVIS
L. REV. 1081, 1096-97 (2008) (discussing employer obligations regarding
employee status); Edward K. Cheng, Structural Laws and the Puzzle of
Regulating Behavior, 100 Nw. U. L. REV. 655, 677-78 (2006) (praising the
federal approach to tax collecting, which heavily involves employers, as an
“unqualified success”).
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C. THE PRELIMINARY CASE AGAINST EB INSURANCE

Having laid out the potential advantages of EB insurance, in this Part
HI.C. I consider the downsides.

Self-evident limitations. The first limitation is the most obvious: EB
health insurance only reaches the employed and their dependents. Those
outside the employed population must be reached in some other way. The
second limitation relates to the labor deal itself: if wages are to be reduced
to pay for the benefit of health insurance, that tradeoff has limits, based the
cost of health insurance, the size of the wage, minimum wage laws barring
wages from dropping below a certain level, and the preference of workers.*
Thus EB health insurance is not only not going to reach non-employees, it is
also highly unlikely to reach all the employed. (Mandates*’ are not cure-alls,
as they generally do not reach part-time or “gig” workers.) Third, while the
use of group purchasing benefits those who would otherwise be unable to
purchase insurance on the individual market, it forces those who would have
been able to do so to pay a higher price as a part of the group.

Myopic actors. Management may be more sophisticated than labor.
But at least two concerns undermine one’s confidence that that comparative
sophistication will be deployed to make employees better off. First,
employers are not particularly sophisticated regarding health insurance, and
often rely on third party providers—who are experts with respect to health
insurance—to strike deals.*® Absent significant regulation, an employer
could be exploited by a third-party provider, with the result being suboptimal
insurance for workers. Put differently, even if employers hope to be good
agents regarding procuring insurance for their employees, they may be
victimized at the bargaining table by expert insurers.

Second, the reality is that insurance is compensation, and on the
matter of compensation, employers and employees have an adversarial

46 See Maher, supra note 26, at 1292-93.

47 Mandated benefits have their own strengths, weaknesses, and
employment effects. See Lawrence H. Summers, What can Economics
Contribute to Social Policy? Some Simple Economics of Mandated Benefits,
79 AM. ECON. REV. 177 (1989).

% Cf. Russ Banham, The Great Pension Derisking, CFO MAG., Apr.
2013, at 40, 42, http://ww2.cfo.com/retirement-plans/2013/04/the-great-
pension-derisking/view-all (quoting company executives at General Motors
explaining that car-making, not benefits, is the company's core competency).
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relationship.* Employers might be inclined to use their extra sophistication
to offer health insurance with terms that an employee is unlikely to realize is
undesirable. And even to the extent employees do realize that, in non-union
settings, their power to alter the deal is likely modest.*

Acknowledging employer power is not to impugn the character of
employers. But the reality is that employers have objectives, and if the point
of'using an EB system is to deliver health insurance that approaches a version
of health insurance that society believes is optimal, it is unlikely employers
will, absent regulation, be inclined to offer health insurance that has those
characteristics. And it is unlikely non-unionized employees will have the
expertise or power to push back.

Consider the Hobby Lobby case.’! For present purposes, the issue
can be stated fairly simply. Society—its preferences embodied in the
Affordable Care Act’s requirements—determined that health insurance
should cover contraception.’?> The owners of Hobby Lobby, for religious
reasons, did not wish to offer to their employees insurance that did so.*
While the resulting dispute over that particular insurance term attracted a lot
of attention, there are many potential terms in insurance policies that
employers—even those who generally prefer offering insurance as a benefit
to their employees—might refuse to accept on economic or social grounds.>*
Thus, absent regulation that limits what employers can offer employees as
health insurance, the likelihood that employers will use their additional
sophistication and superior bargaining power to offer health insurance worse
than what society believes is optimal is significant.

4 In addition, the current regulatory set-up assigns liability to the
employer for health insurance disputes. More generous policies
correspondingly increase an employer’s liability risk. See Brendan S. Maher
& Peter K. Stris, ERISA & Uncertainty, 88 WASH. U. L. REV. 433, 460-74
(2010).

39 Most employees are not unionized. BUREAU OF LABOR STATISTICS,
U.S. DEP’T OF LABOR, NEWS RELEASE: UNION MEMBERS — 2016 (Jan. 27,
2017), https://www.bls.gov/news.release/pdf/union2.pdf (reporting that 10.7
percent of workers are in unions).

1 Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751 (2014).

3242 U.S.C § 300gg-13(a)(4) (2012).

33 Hobby Lobby, 134 S. Ct. at 2759.

54 Examples might include coverage relating to assisted suicide, stem cell
treatments, pre-natal genetic testing, or surrogate motherhood.
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Regulatory fragility. While the labor deal might be a resilient
regulatory target and employers experienced compliance agents, regulating
employers comes with a cost.

Employers are not in the business of providing health insurance; they
are in the business of paying wages to workers to produce widgets or services
for sale. To the extent the regulatory burden connected with providing health
insurance becomes high, employers may choose to not offer it—or, in the
case of a mandate, structure their affairs such that the mandate’s impact is
minimized.

The practical consequence is regulations that make offering health
insurance more onerous—which includes virtually any rule that favors
employees and beneficiaries—can be met with a credible threat to stop
offering health insurance. And because health insurance is very hard to come
by in the open market—i.e., outside of an EB system, or absent some other
government intervention—this threat is particularly powerful in the health
insurance context.”>  Employers thus hold tremendous leverage with
regulators (and implicitly with the judges charged with interpreting the
rules), and the result is that EB health insurance systems come with an
inherent bias against regulators (and employees) in favor of employers.*¢

Opacity. EB health insurance obscures the reality of health
insurance in multiple ways. First, because health insurance is an
employment benefit, the cost of the health insurance is generally obscured to
the worker—at least as compared to how clear the cost would be if the
worker acquired health insurance on the open market.”” There is no finer
mechanism for making clear the cost of something than to ask the person
purchasing it to write a check equal to its cost.

55 And those threats will have even more force in difficult economic
times—precisely when health insurance is most needed—because that is
when employers will be looking to trim costs, including by shedding the
explicit and implicit costs of regulatory compliance.

%6 Several scholars have suggested this is the reason the courts have
trimmed ERISA’s remedies at every turn. See, e.g., Brendan S. Maher, The
Affordable Care Act, Remedy, and Litigation Reform, 63 AM. U. L. REV. 649,
665-67 (2014); Paul M. Secunda, Sorry, No Remedy: Intersectionality and
the Grand Irony of ERISA, 61 HASTINGS L.J. 131, 133-36 (2009).

7 Unlike in the past, now the “employer contribution must be shown on
an employee’s W-2.” John Aloysius Cogan Jr., Health Insurance Rate
Review, 88 TEMP. L. REV. 411, 424 (2016) (citing 26 U.S.C. § 6051(a)
(2012)). As Professor Cogan points out, however, “it is not entirely clear that
all employees fully understand or even notice this information.” Id.
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Second, this confusion goes beyond the micro-level. It is clear that
many voters do not appreciate that health insurance is paid, not by the
employer, but by the foregone wages of the employees.”® This means EB
insurance has support based on a false premise.”” Believing EB insurance is
paid for by the employer is equivalent to viewing the current system as
providing workers with a giftt =~ When one laboring under this
misapprehension learns alternative health insurance approaches will no
longer rely on employers, one will conclude that one is “losing” an employer
gift, and resist any such change, leaving public support of EB insurance
higher than it should be.

Third, EB insurance systems are likely to perpetuate mistaken
beliefs about who deserves health insurance (and thus health care).
Providing health insurance through the workplace was not done because only
those employed deserved health insurance and health care; it was done
because it was held to be an effective way to provide a significant
population—the employed and their dependents—health care. But the
dominance of an EB health insurance approach has led people to confuse
cause and effect by concluding that health insurance and care are somehow
morally linked to having a job, even though, upon inspection, that is not the
case. No credible moral theory conditions the availability of health insurance
and care upon having a job with health insurance benefits; that would
exclude, just to name a few examples that come to mind, the young, the old,
freelancers, entrepreneurs, the disabled, homemakers, and the unemployed.*

38 See Maher, supra note 26, at 1307 (arguing that the public largely
misunderstands who pays for benefits). Cf. Uwe Reinhardt, The Illlogic of
Employer-Sponsored Health Insurance, N.Y. TIMES (July 1, 2014), http://
www.nytimes.com/2014/07/03/upshot/the-illogic-of-employer-sponsored-
health-insurance.html (Professor Reinhardt argued that the Supreme Court
itself failed to understand that employees, not employers, pay for benefits.).

% Cf. Lauren R. Roth, Overvaluing Employer-Sponsored Health
Insurance, 63 U. KAN. L. REV. 633, 647 (2015) (arguing that as a result of
misunderstandings about EB insurance, “[f]lew doubt that attachment to [EB
insurance]| is a significant impediment to a dramatic overhaul of our
healthcare system”). Roth also argues that cognitive biases account for the
nation’s attachment to EB insurance. /d. at 647-48 (arguing that prospect
theory and the endowment effect illustrate why people are more attached to
EB insurance than is objectively rational).

80 See Maher, supra note 26, at 1295. Cf. Nicole Huberfeld & Jessica L.
Roberts, Health Care and the Myth of Self-Reliance, 57 B.C. L. REV. 1, 8
(2016) (identifying and criticizing the “perceived divide between good
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Iv. THE AFFORDABLE CARE ACT

Although the ACA changed much about health care in the United
States, for our purposes, the relevant question is what action it took (and did
not take) with respect to the regulation of private insurance.®' As explained
below, the Affordable Care Act took various steps with respect to both
employment-based health insurance and individual health insurance. The
technical particulars are quite complex, and federal agencies enjoy
considerable power to promulgate implementing regulations.

For this Article, however, a detailed dive is not necessary. The
relevant takeaways can be set forth with only modest reference to the
underlying statutory and regulatory specifics. The first takeaway is that the
Act implemented a series of reforms to fix the problems that have long
bedeviled and rendered inaccessible individual insurance markets. The
second is that Congress took steps to ensure that fixing the individual
markets would not undermine the existing EB system.

A. FIXING INDIVIDUAL MARKETS

A central reason for the ACA’s enactment was to achieve near-
universal coverage for Americans. Health care is so costly that it is not
meaningfully available without some source of financing. Thus, prior to the
Affordable Care Act, health care was reliably available only to those that had
access to private or public insurance, namely the elderly (through Medicare),
the poor (through Medicaid), or the employed (through EB coverage). Those
outside those categories could only obtain insurance through the individual
market, which was not accessible to most people. As noted in Part ILA.
above, individual markets are plagued with administrative and adverse
selection problems. The insurance industry response was to refuse to offer
insurance at all to those with preexisting conditions, and otherwise only offer
affordable policies to a small set of people.®

citizens with private insurance and socially undesirable dependents with
public benefits.”).

! Thus, the Act’s expansion of Medicaid, for example, is not of
immediate concern here.

62 See Gruber, supra note 11 at 574-77; Diamond, supra note 11 at 1236-
37 (discussing undesirable pre-ACA state of individual markets). See also
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The Act addressed the problems of the individual market through
several interrelated mechanisms. First, the ACA barred insurance companies
from underwriting; any person seeking a policy would be charged the
community rate, with premiums adjusted only for geographic area, family
size, age, and tobacco use.®

Second, all individuals were obligated to obtain insurance coverage
or pay a penalty. This “individual mandate” was and is designed to combat
adverse selection that could destroy insurers writing community rated
policies. If insurers are required to issue policies to all applicants at
community rates, many healthy consumers might choose to not buy a policy
until they were sick or likely to become sick. In that case, the insurer would
be writing policies at community rates but only collecting premiums from
the sicker part of the community, which is not sustainable. An individual
mandate, by requiring all people (including healthy ones) to buy policies,
allows the insurer to offer community rated policies without facing financial
ruin.

Third, all policies offered must cover roughly the same “essential
health benefits” that corresponded to ten categories of coverage.®> Those
categories reflected Congress’s judgment about what a socially valuable
health insurance policy must cover. Absent such a requirement, the Act
risked creating no more than a market for empty policies that were useful
health insurance in name only. The law allowed, however, for policies to
vary in the level of coverage a policy provided. Policies were assigned colors
(bronze, silver, gold, and platinum) based on the actuarial percentage of costs

Amy Monahan & Daniel Schwarcz, Will Employers Undermine Health Care
Reform by Dumping Sick Employees?, 97 VA. L. REv. 125, 134 (2011)
(observing that “because the risks of some individuals can be difficult to
predict or are predictably exorbitant” insurers may “refus[e] to insure certain
individuals or insur[e] them only with respect to specific types of costs or
conditions.”).

6 42 U.S.C. § 300gg(a)(1)(A) (2012) (listing the permitted rating
factors); id. at §300gg-4 (prohibiting discrimination based on pre-existing
conditions). Community rates are set by state regulation, and are intended to
reflect a fair price to insure an average member of the community.

64 See L.R.C. § 5000A (2012) (individual mandate).

6542 U.S.C. § 300gg-6(a) (2012) (providing that individual and small
group plans must provide “essential health benefits”’). The ACA also requires
other consumer protections, such as no lifetime limits.
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they would cover for an average patient.®® This kind of standardization often
does not occur in markets operating on their own; thus, this reform can be
thought of not only as one regulating quality but also as one that makes
consumer choice easier.

Fourth, Congress did not create an unfunded individual mandate.
Given the high cost of health care, for many even a community-rated policy
is unaffordable. As a result, sliding subsidies were offered to enable low
income persons, i.¢., those whose income is 400% or less of the poverty line,
to purchase insurance.®’

Fifth, the ACA created insurance “exchanges” where customers
could choose between policies, and where the relevant information regarding
policy specifics was to be provided in an accessible, consistent way.®® The
exchanges were to be run either by the State or the federal government, if the
State declined to do so.

The foregoing changes were intended to fix the individual insurance
markets by making them stable, accessible, affordable, and comprehensible.

B. LOCKING INDIVIDUAL EXCHANGES

Market economies are dynamic and change in response to
legislation. As aresult, some feared the ACA’s reforms would result in some
employers no longer offering health insurance as a benefit to their workers.

Offering health insurance imposes significant administrative,
regulatory, and liability costs upon employers.® Prior to the ACA’s reforms

42 U.S.C. § 18022(d) (2012). The ACA also included reinsurance
mechanisms to protect insurers who entered the markets as they equilibrated.
See generally Mark A. Hall, The Three Types of Reinsurance Created by
Federal Health Reform,29 HEALTH AFF. 1168 (2010) (explaining the ACA's
reinsurance provisions).

87 Amy B. Monahan & Daniel Schwarcz, Saving Small-Employer Health
Insurance, 98 IowA L. REV. 1935, 1947-48 (2013) (explaining ACA
purchase subsidies). The subsidies are only available to if one is unemployed
or if one’s employer does not provide “minimum essential coverage.” L.R.C.
§ 36B(2)(C) (2012). That requirement pertains to affordability and value, not
the benefit package.

8 Brendan S. Maher, Some Thoughts on Health Care Exchanges:
Choice, Defaults, and the Unconnected, 44 CONN. L. REvV. 1099, 1107
(2012) (explaining how the exchanges simplified insurance purchasing).

8 See generally Maher & Stris supra note 49 (describing costs and
uncertainties associated with offering benefits).
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of the individual markets, however, the inability of many employees
(including management personnel) to obtain insurance outside the workplace
was a strong incentive for employers to offer insurance as way to attract
workers. Yet if workers could obtain insurance easily on the ACA individual
exchanges, employers might feel less pressure to offer health insurance.
Whether an employer deciding to drop EB insurance is actually undesirable
is a separate matter (see below), but the structure of the Act (as well as one
unmade change) functioned to forestall any migration to individual markets.

The employer mandate. The Act requires large employers to offer
health insurance to its workers or pay a penalty.”’ Importantly, the point of
this mandate is very different than the individual mandate. The individual
mandate was designed to ensure that the individual insurance market did not
suffer collapse or severe impairment. See IV.A. above.

The employer mandate (as written) serves an entirely different end.
Large employers—who use a group of employees as the insurance
purchasing unit—do not face problems procuring insurance, because
insurers do not face significant problems underwriting and pricing such
policies.”! Thus, unlike the individual mandate, an employer mandate is not
needed to improve the pool and stabilize the market. Instead, the employer
mandate was apparently intended to perpetuate the pre-ACA system of EB
health insurance. Given the ACA’s anticipated creation of a functioning
individual market, legislators wanted to discourage employers from
abandoning EB insurance, and the employer mandate was one way of doing
s0.”?

EB tax-bias preserved. EB health insurance is tax-advantaged;
while employers may deduct the cost of the insurance from their income,
employees do not pay tax on the value of the insurance.” In contrast,

0 See I.R.C. §4980H(a)(1) (2012) (penalty for large employers not
offering health insurance). A large employer employs 51 or more persons.

I Large group rating either resembles community rating or is otherwise
achievable through standard underwriting methods.

2 In addition, the Act contained an unusual feature: its much-touted
requirement that insurance policies cover “essential health benefits” did not
apply to large group plans. 42 U.S.C. § 300gg-6(a) (2012) (“essential health
benefits” obligation does not reach large employers). Sparing large
employers the obligation to offer policies with essential health benefits
effectively permits them to whittle down the cost of the mandate by offering
narrower policies than what exchange insurers must offer.

73 See Stephen Utz, The Affordable Care Act and Tax Policy, 44 CONN.
L.REV. 1213, 1233-34 (2012) (explaining disparate tax treatment of EB and
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purchasing health insurance on the individual market is generally done with
after-tax dollars—even if an employer wished to give an employee money
for that express purpose.”* All things equal, an employee who pays any
income tax would prefer to receive insurance through her employer.
Although it changed many things, the ACA did not abolish the tax-
bias in favor of EB insurance.”” While it does award a sliding subsidy to

individual insurance). Scheduled to go in effect in 2020, however, is a so-
called “Cadillac” tax—a 40% excise tax—on high-cost EB insurance. 26
U.S.C. § 49801 (2012).

4 Utz, supra note 73, at 1233-34. The federal government has routinely
rejected efforts to use any version of defined contribution health accounts to
funnel an employee pre-tax money to spend on premiums outside of group
coverage. See, e.g., Application of Mkt. Reform & Other Provisions of the
Affordable Care Act to HRAs, Health FSAs, & Certain Other Employer
Healthcare Arrangements, 2013-40 L.R.B. 288 (2013) (“In the HRA FAQs,
the Departments state that an HRA is not integrated with primary health
coverage offered by an employer unless, under the terms of the HRA, the
HRA is available only to employees who are covered by primary group health
plan coverage that is provided by the employer and that meets the annual dollar
limit prohibition.”). See also generally Amy Monahan, The Use of Section 125
Plans for Individual Insurance Following the Enactment of Federal Health
Reform, SHARE FOUNDATION (Oct. 2014), https://www.phs.wakehealth.edu/
public/pub_insurance/125/125 plans and PPACA _formatv3%?20revised.pdf
(describing limits of using cafeteria plans to purchase individual exchange
polices with pre-tax dollars). That said, in late 2016 Congress provided small
employers with a limited ability to enable workers to purchase individual
policies with pre-tax dollars. See Stephen Miller, New Law Lets Small
Employers Use Stand-Alone Health Reimbursement Arrangements, https://
www.shrm.org/resourcesandtools/hr-topics/benefits/pages/2 1 st-century-cures-
act-stand-alone-hras.aspx (last updated Feb. 2, 2017) (describing new QSEHRA
option).

7> Observers have long complained that the tax code does not treat
insurance purchases equally. Some have argued all health insurance
purchases should be with after tax dollars, while others have argued that all
health insurance purchase should be with pre-tax dollars. See Bradley W.
Joondeph, Tax Policy and Health Care Reform: Rethinking the Tax
Treatment of Employer-Sponsored Health Insurance, 1995 B.Y.U. L. REV.
1229, 1255 (1995) (arguing that the health insurance market will only be
efficient if all purchases are made with after tax dollars); REPORT OF THE
PRESIDENT'S ADVISORY PANEL ON FED. TAX REFORM, SIMPLE, FAIR, AND
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exchange purchasers at or near the federal poverty level, for most employees,
losing EB health insurance would result in losing a significant tax break.
That, in turn, meant labor pressure on employers to preserve EB insurance
would remain significant. In contrast, had Congress, in enacting health
reform, simply treated all health insurance purchases equally—whether
eliminating the tax break or applying it to all insurance purchases—the
market pressure on employers to offer EB health insurance would have
decreased considerably, and increased the influx of people onto the
individual exchanges.

The result of the foregoing is that the ACA was both a revolutionary
and conservative statute at once. It was revolutionary in its efforts to fix
individual insurance markets around the country. It was conservative in its
efforts to preserve the basic system of EB insurance that preceded the ACA,
and took steps to ensure that neither employers nor employees could easily
migrate from EB health insurance to the exchanges. I next consider if and
whether the ACA’s pro-EB measures should be modified.

V. UNLOCKING EXCHANGE INSURANCE

In this Part V I make two claims. First, I argue that, on balance,
individual exchanges like those created by the ACA are superior to EB health
insurance. That said, EB health insurance has some features with positive
social value. Second, I argue that, a sensible choice for Congress is to
“unlock” the ACA’s individual exchanges, i.e., to eliminate or modify the
employer mandate and the EB tax-bias so as to promote the migration of
employed persons to the individual exchanges.

A. THE PRELIMINARY CASE FOR UNLOCKING

The case for EB health insurance is a comparative one. One must
ask not only how EB health insurance does against leaving people to fend
for themselves in individual markets (against which it obviously compares
well), but also against some other type of government intervention in the
health insurance market—whether a single-payer system or insurance
through regulated exchanges. Of course, the ACA chose to implement an
exchange-based intervention while attempting to prevent migration into it

PRO-GROWTH: PROPOSALS TO FIX AMERICA'S TAX SYSTEM 81 (2005), available
at  https://www.treasury.gov/resource-center/tax-policy/Documents/Report-Fix-
Tax-System-2005.pdf (recommending that individuals be allowed to purchase
health insurance with pre-tax dollars up to a specified amount).
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from an EB system. The most obvious comparison to make is between the
current segregated EB system and one in which migration from EB to the
exchanges is not constrained.

Group advantage. Compared to an unregulated market, the chief
advantage of an EB system is that it gives employed individuals access to
insurance (and thus health care) unobtainable on the individual market. The
creation of community-rated, subsidized exchanges solves that problem.”®

Sophisticated actors. A second advantage of EB health insurance
was that employees could benefit from having management act as a
bargaining agent; management is more sophisticated than individual
employees, and management purchases insurance for a large group, which
means insurance companies could be more willing to offer terms that are,
objectively speaking, better than what an individual could secure through the
exchange. This advantage is one that critics of EB health insurance would
be wise to not dismiss. Large employers—both as a result of controlling a
large group of insureds and heightened sophistication—may very well strike
insurance deals that employees would be hard pressed to obtain on their own.
Reasonable evidence suggests that average EB health policies are more
generous (in terms of percentage of actuarial value) than most exchange
policies.”” And there is also evidence that EB policies offer more desirable
doctor networks.”® That said, there are several countervailing considerations.

6 And, of course, from society’s perspective, it solves the problem of
coverage for those not employed. But that happens even when there is a wall
between the EB and individual exchange world.

"7 The average EB policy, in terms of actuarial value, likely falls between
gold and platinum exchange policies. See generally Thomas G. Moehrle,
Measuring the Generosity of Employer-Sponsored Health Plans: An
Actuarial-Value Approach, MONTHLY LAB. REV. (June 2015), available at
https://www.bls.gov/opub/mlr/2015/article/measuring-the-generosity-of-
employer-sponsored-health-plans.pdf. Most exchange policies, in contrast,
are silver or bronze. March 31, 2016 Effectuated Enrollment Snapshot,
CTRS. FOR MEDICARE & MEDICAID SERVS. (Mar. 31, 2016), https:/
/www.cms.gov/Newsroom/MediaReleaseDatabase /Fact-sheets/2016-Fact-
sheets-items/2016-06-30.html (reporting that enrollment in bronze and silver
policies was, respectively, 22% and 70%).

8 Mark A. Hall & Paul Fronstin, Narrow Provider Networks for
Employer Plans, 428 EMP. BENEFIT RES. INST. 3-4 (Dec. 14, 2016) (reporting
that exchange policies had narrower doctor networks than EB policies), https://
www.ebri.org/pdf/briefspdf/EBRI 1B 428.Pvdr-Nets.13Dec16.pdf.
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First, the most likely explanation for why EB insurance is more
generous than exchange insurance is because EB dollars go farther. If one
wants to get the best possible insurance for some set cost, then one will be
able to get better insurance spending pre-tax rather than post-tax dollars.

Second, two salient characteristics about EB policies are worth
considering, given the potential disadvantage they could work to employee
interests. As discussed in Part II1.C above, employers have some measure
of religious freedom to refuse to provide policies with certain terms.
Contraception was the first flash point, but there could easily be others
relating to any number of controversial conditions or treatments.”

In addition, virtually all EB policies are governed by ERISA,
whereas state law governs individual policies.’® Although ERISA was
intended to protect beneficiaries, it has long been interpreted by the federal
judiciary to do anything but.®! ERISA permits benefit determinations to be
heard by conflicted decision-makers; requires exhaustion of internal appeals
before suit; allows plans to shorten statutes of limitation; requires judicial
deference to plan administrators—even when those administrators are
conflicted or have already erred; and does not permit the recovery of
consequential or punitive damages on benefit claims.®* Although that is a
feature of federal law, not employer negotiating behavior, it closely
resembles the very things an employer and insurance company (both of
whom are defendants in benefit claims) would include as terms in a policy.
State law is, generally speaking, far more favorable to claimants.

Third, perhaps the lesser quality of the policies on the exchanges
may be the consequence of something other than the absence of employer
involvement. Specifically, exchange policies may be less generous because
the pool of individuals participating in the exchanges is smaller and sicker
than originally predicted. That would lead to fewer insurers participating,
and for participating insurers being stingier in the terms they were willing to
offer. The worse-than-expected pool quality has at least two causes: first,
the penalty for violating the individual mandate was not high enough.®

7 See supra note 54.

80 See Maher, supra note 56, at 662 (explaining that state law is generally
more beneficiary friendly than ERISA).

81 Id. (describing ERISA) (“[O]ne of the most effective pieces of federal
litigation reform legislation ever passed.”).

82 Id. at 661 (explaining limits on ERISA’s remedies).

8 See Bre Payton, Watch Obamacare’s Architect Reveal His Master
Plan To Fix The Law: Bigger Penalties, THE FEDERALIST (Oct. 28, 2016),
http://thefederalist.com/2016/10/26/obamacare-architect-reveals-plan-to-
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Second, the employer mandate and the tax-bias artificially prevented
millions of healthy people from migrating to the exchanges.

Imagine if, tomorrow, employment-based health insurance was
forbidden, and all those insureds had to purchase policies on the exchanges
or face a meaningful penalty. The individual market pools would
collectively swell by 150 million people—leading, no doubt, to more
insurers offering policies. Policies with desirable terms would attract large
numbers of insureds, which means the exchange would see offerings closer
to what large employers might have offered. Barring EB health insurance,
of course, will never happen. But while, say, eliminating the employer
mandate and the tax-bias would not necessarily result in a total migration to
the exchanges, one imagines the migration would be significant enough to
make the exchange offerings meaningfully better than they are today.

Behavioral economics. Another advantage of EB health insurance
was that connecting health insurance to employment was desirable for
behavioral reasons; it prevented employees from making cognitive errors
they would make if left on their own. Yet the mandate and the exchanges
address a significant number of these concerns. Some of the central
behavioral difficulties afflicting insurance purchasing are that it addresses a
future contingent need; it is a difficult good to value; and the many choices
available to an unguided consumer might be so overwhelming as to paralyze
the consumer into doing nothing or relying on an inefficient heuristic. See
Part I11.B above.

The mandate requires insurance be bought, and the exchange makes
the purchasing process close-ended and constrained: one need check one
website to see all the options, and the options are described in uniform,
reasonably accessible terms.®® Purchasing assistance is also available.®
Admittedly, compared to a company purchaser, an exchange consumer still
may use an inefficient heuristic, but that problem could be addressed in two
ways. First, a default option could, by inertia, limit any decision-making
(and thus limit bad decision-making). Second, plain English “FAQs”
prepared by the exchange could steer those consumers who opt to move away
from the default away from making decisional errors. Third, there is also no

fix-the-law-bigger-penalties/ (economist Jonathan Gruber arguing in favor
of higher penalty as a means to draw more healthy people into the exchange
pool).

8 See Maher, supra note 68, at 1108 (discussing how the exchanges were
designed to promote simple and transparent choices).

8 Id. (noting availability of a toll-free hotline and knowledgeable
intermediaries the Act calls “Navigators”).
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reason an employer might not offer an advice benefit; i.e., instead of
choosing, procuring, and providing health insurance; the employer’s experts
would simply analyze the yearly exchange options and make
recommendations for which plan it would have provided, were it doing the
buying.

One EB advantage that is not readily apparent on the exchanges,
however, is constrained compensation. Most EB health insurance includes
some compensation that is only available to the worker if he elects to be on
the company policy; otherwise, that money (or some of it) stays with the
company. As explained above, that operates like a commitment device; a
worker accepting a position with a company knows that some portion of his
compensation must go toward health insurance or be forfeited. The
exchanges lack such a feature. Any dollar not spent on the exchange for
insurance can be used for something else.

Regulatory amenability. A regulatory advantage of the EB system
is that it draped itself onto a pre-existing web of players to achieve its effects.
And while the ACA illustrates the enormous effort and difficulty in creating
a new structure—i.e., comprehensible, subsidized, community-rated
exchanges—once that structure has been created, there is little regulatory
advantage in preventing EB participants from flowing into it. The regulatory
cost of additional participants is small.®® Moreover, because the exchanges
cut out the employer as middleman, the relationship will not only be easier
to regulate, but the regulations will be targeted at providers of health
insurance, who, relative to employers, can make a less credible threat about
refusing to offer health insurance in response to consumer protective
legislation.®”

% It may even be negative. If healthier people flood the exchanges, the
average cost of a policy should decrease, which could reduce the subsidy the
government extends to low-income exchange purchasers.

87 See Sam Solomon, Health Exchange Federalism: Striking the Balance
Between State Flexibility and Consumer Protection in ACA Implementation,
34 CARDOZO L. REvV. 2073, 2083-89 (2013) (examining the success of
several insurance exchanges). Current insurer refusals to participate in some
exchanges markets are likely attributable to the small, sick pools in those
exchanges. See Mark A. Hall, Evaluating the Affordable Care Act: The Eye
of the Beholder, 51 Hous. L. REV. 1029, 1039 (2014) (explaining reasons
why insurers would leave the exchanges); Tom Murphy, Insurers Continue
to Abandon ACA Exchanges, Limiting Choices, U.S. NEWS & WORD REP.
(Aug. 16, 2016, 3:42 PM), http://www.usnews.com/news/business/
articles/2016-08-16/insurer-aetna-slashes-aca-exchange-participation-to-4-
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Opacity. Finally, relaxing the pro-EB restrictions would do much to
combat the confused view workers and stakeholders have regarding who
pays for health insurance and the implicit connection some might believe
exists between having a job with benefits and whether society should make
insurance available.

That health insurance has a cost, and that in an EB system workers
pay for it with foregone wages, is an economic reality that it is essential to
convey. Stakeholder failure to internalize that reality means all reform that
moves the nation away from EB health insurance will be perceived as a move
away from a system that grants employees a gift. If opening up the
exchanges has the effect of employers dropping insurance, wage theory
predicts that the wages of workers at those companies would rise (although
those workers would then have to buy insurance on the exchange). For
employers that continued to offer health insurance, wages would be
comparatively less, and it would be difficult for the public to avoid seeing,
by experience, the connection between wages and health insurance, and that
EB health insurance (whatever its other merits) is not free for employees.®®

B. OBJECTIONS TO UNLOCKING

Stability concerns. One reason to keep EB insurance is because the
ACA reforms of the individual market might take some time to result in
stable markets. Whatever the flaws of EB health insurance, it was reasonably
stable. Ensuring its preservation by restricting the ability of EB players to
effect a migration into the exchange markets until after they were stabilized
and/or flaws were rectified makes caution the better part of valor.

states (insurers abandon exchanges due to inability to sign up enough healthy
insureds).

In fact, they continue to sell policies to employers. Interestingly, a
federal judge recently held that Aetna’s withdrawal from the individual
exchanges was motivated by a desire to obtain leverage over the government
in connection with obtaining approval of a pending merger, as opposed to an
inability to make money on the exchanges. Michael Hiltzik, U.S. Judge
Finds that Aetna Deceived the Public About Its Reasons for Quitting
Obamacare, L.A. TIMES (Jan. 23,2017, 12:00 PM) http://www.latimes.com/
business/hiltzik/la-fi-hiltzik-aetna-obamacare-20170123-story.html.

8 The point is not that this move would be free of political cost; the point
is that the political cost would come with the benefit of educating
stakeholders about economic reality. I realize that current times may favor
neither education nor reality.
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Ultimately, this objection is sensible, although it depends on empirical
judgments, and comes with a time limit.

That said, the reported problems with the exchange markets largely
revolve around them having too few and too sick people.** Undertaking
reforms that make it more likely that some of the comparatively healthy
employed people would participate in the exchanges is likely to stabilize the
exchange markets, not topple them. Indeed, even if reformers are committed
to eliminating the individual mandate, finding other mechanisms to use in
the exchange markets to ensure they remained stable and accessible would
be easier if the exchange markets had more, and healthier, employees; it
might take time to see which combination of mechanisms could work.*

Compensation concerns. Another reason to preserve EB health
insurance might be that companies dropping EB coverage will not raise
wages an equivalent amount, or will not do so with respect to more
vulnerable segments of the working population. While that fear may prove
unlikely in the long run, in the short term, many workers could be worse
off.”!

One way to address this concern is to alter the mandate by permitting
employers to satisfy it not only by offering insurance, but also by offering a
stipend sufficient to buy a policy of some specified value (e.g., the median

8 See sources cited supra note 87.

% Some may object that I am failing to sufficiently appreciate the chaos
of a large migration from EB to the individual exchanges. Perhaps; but it
seems unlikely there is not some way to affect that migration—and benefit
the exchanges with healthier people—in a way that would be less disruptive
and worth the candle of largely removing employers from a system they have
served in long enough.

! Workers being worse off would be counterbalanced (in welfare but not
distributional terms) by the employer being better off, as money saved via
compensation reduction would stay with the company. With respect to the
relationship between wages and benefits, and the reaction of the former to
the elimination of the latter, I do not intend to imply the real-world
economics of that are simple. But it would be surprising if compensation-
equilibrium theory were utterly mistaken. Sherwin Rosen, The Theory of
Equalizing Differences, in | HANDBOOK OF LABOR ECONOMICS 641 (Orley
Ashenfelter & Richard Layard eds., 1986) (identifying tradeoff between
benefits and wages).
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gold policy) on the exchange.”” 1 consider the effects of using such a
compensation protection mechanism in Part VI.A. below.

Underinsurance concerns. The role of individual choice in health
insurance is controversial. One side (“choice advocates™) offers classic
arguments in favor of choice: choice is a good in and of itself; individual
choice is most likely to lead to optimal outcomes because individuals best
know their own preferences; and even individual choice that leads to bad
outcomes is desirable because it serves as a necessary feedback mechanism
for creating within citizens a sense of personal responsibility. The other side
(“choice reformers”) offers behavioral arguments that unconstrained choice
often does not, on balance, maximize welfare, and that therefore
considerable care must go into limiting or guiding individual choice such
that choice is preserved, but the likelihood of bad choices is meaningfully
reduced.

Choice advocates will likely see exchanges as preferable to EB
insurance.  Although many employers offer some choice regarding
insurance, those choices are fewer than what would be available on healthy
exchanges.

Choice reformers might be more cautious, and particularly with
respect to the possibility of underinsurance bias. Because employers likely
have a superior understanding of risk and discounting, it seems they would
be more likely to properly value (and thus buy more of) insurance than would
an individual on his own, even if she faces the comprehensible and
constrained choices an exchange offers. Put differently, while the exchanges
significantly improve the ability of an individual to make an insurance
purchasing decision, they might not sufficiently counter the inclination of
the individual to purchase less insurance than is optimal.

Even granting the employer is not an ideal agent, its involvement
might end up leaving most employees with more insurance than they would
have if they were choosing to spend the money on their own, where,
assuming average risk preferences, the optimal choice for an employee
would be more, not less, insurance. In that case, even though the employer
is otherwise imperfect, it will generally avoid purchasing the cheapest, least
protective insurance, because it realizes that is not the best trade-off between
price and risk; in contrast, an unguided exchange purchaser might overly
prioritize low cost to the detriment to future risk.

Choice advocates might either deny this outcome—by insisting that
the employee is a better determiner of his own preferences—or tolerate it as

%2 How that minimum stipend would be calculated is no simple matter,
but the details of doing so are not insurmountable.
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a necessary consequence of the virtue of choice. But choice reformers might
worry that moving away from the EB system might eliminate a meaningful
paternalistic result. If individuals are inclined to severely underinsure, and
EB insurance reduces or eliminates that problem, then the other negatives of
EB health insurance might be worth the price, and barriers to prevent
migration away from EB health insurance make objective sense. I consider
potential ways to deal with this concern below.

VL TWO REFORM POSSIBILITIES

In this Part VI, I consider two reform possibilities that center on
relaxing the anti-migration features of present law. Both suggestions rest
upon the idea that permitting a meaningful portion of the employed to
participate in the exchanges would have salutary effects, particularly if
measures were taken to preserve certain desirable features of traditional EB
approaches. In both cases, while I sketch out the contours of the suggested
reforms and consider their merits, I by design leave important
implementation details for resolution in later work.

A. A DIFFERENT KIND OF EMPLOYER MANDATE

The reform proposed below is based on the intuition that while
unlocking the individual exchanges is on balance attractive, we may wish to
do so in a way that replicates some of the advantages an EB approach
confers. Before discussing the proposal, I briefly note those advantages.

First, I suspect that providing employers with an incentive to offer
health insurance makes it considerably more likely that employees will have
health insurance than a pure exchange-based system, even one with stronger
penalties than today. Management personnel benefits (and know they
benefit) from having health insurance, so having in place legal rules that
encourage them to do so—while requiring that their doing equally benefits
their workers—is a more effective tool to increase the number of insureds
than people commonly realize. An employer benefit is a powerful default—
even when (and this is never the case) the benefit could be turned down in
return for the total cash value of the benefit. It takes a lot of the work out of
an otherwise complicated choice; it brings the issue directly to mind; and it
operates as a ready default (rather than the exchanges, which depend on a
penalty to stir affirmative action). In addition, it seems likely that employers
are less likely to underinsure than employees, see above. There is a way,
however, to (somewhat) leverage these EB advantages without requiring
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employers to offer insurance. (The way I suggest below also addresses
concerns that migration to the exchanges will result in workers’
compensation dropping.)

The animating idea is to convert the mandate into a funding mandate,
that is, give employers the option of funding, for all fulltime employees, an
exchange purchase account with an annual stipend equal to an amount set by
the employer, but at no less than some minimum tied to buying a median
value policy on the exchange. If no policy is purchased, the money returns
to the company. If a less expensive policy is purchased, treat the difference
between the policy price and stipend as taxable income to the employee. If
a more expensive policy is purchased, require the additional price be paid
with after-tax dollars.

The benefit of this approach is manifold. First, although it obligates
employers to continue to “pay” for EB insurance, it frees them from any
meaningful administrative or legal obligations—which, under both ERISA
and the ACA, are significant. It would also prevent compensation declines,
because, for companies that already are offering EB insurance, it amounts to
little more than funding employee accounts with money that would have
otherwise been paid to an insurance company.”> And not only would it make
salient to employees the cost of health insurance, it would ensure that the
collective foregone wages of the employees used to buy health insurance
would—just as if the company obtained a group policy—redound to the
benefit of all employees equally.**  Finally, if the employer mandate was
ever lifted, companies that declined to offer exchange purchasing accounts
(or health insurance) but did not raise wages would face immediate
competitive pressure. It is easy for employees to realize their compensation
has been cut when their exchange purchasing accounts go from having
thousands of dollars in them to zero.

Second, it ties the insurance fortunes of labor to those of
management while discouraging management to be stingy. A lower stipend
denies all employees a tax-advantage when purchasing a more generous
policy, and that tax-advantage is most valuable to highly compensated

%3 1t will, of course, lead to wage reductions for those companies that had
not previously offered health insurance. But that is true of the current
employer mandate.

%% One problem with relying on wages to rise if benefits are reduced is
that the collective rise in wages might not be evenly distributed among
employees. While that might not be a bad thing in terms of market
efficiency, it might constitute an undesirable outcome for some on
distributional grounds.
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employees—such as management—which would incline them to set the size
of the purchase account stipend with care.

Third, it is constrained compensation: the forfeiture and tax
consequences of an employee purchasing a less generous policy combat an
inclination to underinsure. At the same time, it would still allow for worker
choice, but in a constrained, intelligible setting: through the exchanges.

Fourth, it imposes a tax on purchasers who want to buy a policy more
generous than the company funds. The size of this tax would of course
depend on the degree to which individuals purchased policies more generous
than could be purchased with the company stipend.

This would undoubtedly swell the ranks of the exchanges and attract
insurer participation that would lead to more and better policy offerings.
Few employers would continue to provide, rather than fund, EB health
insurance, as they would have little incentive to endure the hassle of doing
so. Indeed, the likely enormous influx of the employed into the individual
exchanges, combined with defaulting all non-employed into exchange
policies and strictly limiting sign up periods,”> might very well make the
exchange pools healthy and deep enough such that the individual mandate
would be unnecessary to ensure stable markets.”® And the above could be
combined with a federalism twist: states could be given the freedom to
abolish the individual mandate.”’

%See Allison Bell, 6 ACA Individual Mandate Replacement Ideas,
LIFEHEALTHPRO (Jan. 24, 2017), http://www.lifehealthpro.com/2017/01/24/6-
aca-individual-mandate-replacement-ideas?page=2&slreturn=1485733601. The
idea is that defaulting those without EB insurance into exchange policies will
improve the exchange pool because most individuals will be insufficiently
motivated to decline a policy they are defaulted into. After all, they are not
paying for nothing; they actually get insurance. The more costly the value
of the policy people are defaulted into, of course, the more likely they are to
modify the default. Proposals that would default people into non-exchange
policies will not be useful to improving the exchange pool, obviously. See
generally Joseph Antos et al.,, Improving Health and Health Care: An
Agenda for Reform, AM. ENTER. INST., (2015), http://www.aei.org/wp-
content/uploads/2015/12/Improving-Health-and-Health-Care-online.pdf.

% I am meaningfully skeptical that this is the case; keeping the mandate
would be better. But I do not share the profound distaste for the mandate
those currently in power do.

%7 Senators Collins and Cassidy suggested a reform proposal that gave
States freedom to pursue various reform options, including keeping or
rejecting the individual mandate. Press Release, Sen. Susan Collins, Cassidy



160 CONNECTICUT INSURANCE LAW JOURNAL Vol. 24

B. NO MANDATES AT ALL (MAYBE)

A second possibility would be to eliminate the employer mandate,
but use the tax-differential and management’s self-interest as a way to
motivate employers to fund exchange purchasing accounts for employees.
Under this approach, no employer would be obligated to provide insurance
or an exchange purchasing account; however, only insurance received
through the workplace or acquired with an exchange purchasing account
would be treated tax-preferentially, i.e., paid-for with pre-tax dollars.

While this would perpetuate the uneven treatment between EB and
non-EB insurance purchases, it would drive some number of employees onto
the exchanges, because many employers—not only to curry employee favor,
but also to secure for management a tax break on its health insurance—would
wish to fund exchange purchasing accounts in lieu of offering traditional
health insurance. Although less employees would end up in the exchanges
than under the proposal above, it might add to the exchanges a sufficient
number of healthy workers that, combined with default enrollment of non-
EB insureds and other measures, the need for an individual mandate might
be avoided, or, as above, left to the decision of state officials.

This approach might raise two concerns. First, it does nothing to
protect labor from losing some or all of a preexisting health insurance
benefit; a company would be free to neither offer health insurance nor an
exchange purchasing account, and workers losing health insurance would
have to rely on market forces to replace their lost benefit with higher wages.
Second, no employer mandate means no floor on the purchasing account
amount an employer could establish; to the extent that some employers
funded accounts insufficient to buy a level of policy society deems to reflect
the proper amount of insurance, individual inclinations to underinsure would
be free to operate. While an inclination to underinsure might be
insufficiently strong to motivate a worker to move from a generous employer
default to a bare bones policy, that inclination would certainly prevent a

Introduce Comprehensive Obamacare Replacement Plan (Jan. 23, 2017),
available at  https://www.collins.senate.gov/newsroom/cassidy-collins-
introduce-comprehensive-obamacare-replacement-plan. For a terrific and lucid
discussion the appeal and limits of appeal of federalism in the health care context,
see Nicholas J. Bagley, Federalism and the End of ObamaCare, Yale Law Review
Forum, http://www.yalelawjournal.org/forum/federalism-and-the-end-ofobama
care.
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converse move. On the other hand, if less generous insurance was in general
purchased, that would save the public treasury money, because the tax
expenditure would be smaller. In addition, if one believes, as many
economists do, that the tax break leads people to buy more insurance than is
necessary,”® the foregoing is a boon, not a flaw.

VL CONCLUSION

The Affordable Care Act was so polarizing that sober discussions of
its technical merits were rare and incomplete; too often it was simply cast as
divine or diabolical and praised or cursed accordingly. Such dramatic
appraisals make for good politics and entertaining television; and the election
of Donald J. Trump suggests the latter and the former are one and the same.

But the world is more than politics, and the fact that—depending on
the whims of President Trump—the ACA may be wiped off the books does
not mean scholarly attention should be permanently directed elsewhere. In
fact, there is reason to believe that, behind closed doors, a variety of reforms
are being seriously entertained.” And even if the subjects and possibilities
considered in this Article have truly been sidelined by politics, that should
be no bar to serious scholarly debate about what should be. Times change,
and often faster than we expect.

% See, e.g., Joseph R. Antos, Is There a Right Way to Promote Health
Insurance Through the Tax System?, 59 NAT'L TAX J. 477, 478 (2006)
(suggesting tax break leads to excessive purchase of insurance).

9 See supra note 2.






IMPROVING STATE REGULATION OF HOMEOWNERS
INSURANCE:

THE ESSENTIAL PROTECTIONS FOR POLICYHOLDERS
PROJECT

Jay M. Feinman :

L INTRODUCTION

Homeowners insurance provides financial security for 70 million
American households' and stability to the communities in which they
live—but only when it works. Homeowners insurance only works because
it is supported and regulated by state law. This article describes the
Essential Protections for Policyholders project, which aims to make state
regulation, and therefore homeowners insurance itself work better.

As a project of the Rutgers Center for Risk and Responsibility at
Rutgers Law School in cooperation with United Policyholders, Essential
Protections for Policyholders draws on academic research, an extensive
survey of state law, and practical experience.> The Center explores the
ways in which society makes choices about risk, its proper allocation, and
compensation for the harm caused when risks materialize, especially the
ways insurance and insurance law enable and constrain risk allocation.?
United Policyholders is a non-profit organization whose mission is to be an

* Distinguished Professor of Law, Rutgers Law School; Co-Director,
Rutgers Center for Risk and Responsibility. This article was first presented
at a University of Connecticut Insurance Law Center conference on
“Insurance in the Age of Trump.” My thanks to the sponsors and
participants. Also thanks to Nancy Talley, Evan Kerstetter, Jessica
O’Connor, Brian Portny, Adam Scales, and Rick Swedloff for their help.
Above all, thanks to Amy Bach and Dan Wade at United Policyholders, my
partners every step of the way.

' Claire Wilkinson, How Many Homes are Insured? How Many
are Uninsured?, TERMS + CONDITIONS: INS. INDUSTRY BLOG (http://
www.iii.org/insuranceindustryblog/?p=4339).

2 Rutgers Law School, ESSENTIAL PROTECTIONS FOR POLICYHOLDERS,
https://epp.law.rutgers.edu/ (all project documents are available through
this webpage).

3 Rutgers Law School, CENTER FOR RISK AND RESPONSIBILITY, http://
crr.rutgers.edu/.
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information resource and an effective voice for consumers of all types of
insurance throughout the nation.*

State regulation of homeowners insurance includes the licensing of
insurance companies and intermediaries, regulation of the solvency of
insurers, ensuring that premiums are “adequate, not excessive and
nondiscriminatory,” approval of policy forms, and the catch-all category of
market conduct regulation which includes the marketing and underwriting
of policies and claim practices.’ The Essential Protections for Policyholders
project addresses this last area, focusing on key elements of the relationship
between insurance companies and their policyholders.

A starting point is the market for homeowners insurance. For the
market to achieve optimal results, when consumers shop for and purchase
insurance they must have access to good information about the extent of
coverage provided by different policies, the price of that coverage, and the
quality of insurance companies offering the coverage.® Good information
produces good buying decisions, and better-informed consumers spur more
competition among insurers, leading to better products. Better information
also affects policyholders’ decisions about risk after they have purchased
policies and empowers them in the event of a claim. The first category of
Essential Protections—Essential Protections When Buying Insurance—
addresses information problems in the market for insurance.

But the market for homeowners insurance, like other consumer
markets, cannot be perfected by providing more information to consumers.
Consumers possess limited ability and inclination to process the
information because of its complexity and because of their own cognitive
limitations and biases.’

4 TIts work includes Roadmap to Recovery, which provides
policyholders tools and resources for solving insurance problems after an
accident, loss, illness or other adverse event; Roadmap to Preparedness,
which promotes disaster preparedness and insurance literacy; and
Advocacy and Action, which advances pro-consumer laws and public
policy related to insurance matters. See Qur Programs, UNITED
POLICYHOLDERS, http://uphelp.org/.

> ToM BAKER & KYLE D. LOGUE, INSURANCE LAW AND POLICY 573-
77 (3d ed. 2013).

6 ROBERT H. JERRY, II & DOUGLAS R. RICHMOND, UNDERSTANDING
INSURANCE LAW 62 (5th ed. 2012).

7 John Y. Campbell, Howell E. Jackson, Brigitte C. Madrian, and Peter
Tufano, Consumer Financial Protection, 25 J. ECON. PERSP. 91 (2011),
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4076052/pdf/nihms31104
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These information defects are market failures that preclude the
efficient operation of the market, and they are failures in a different sense
as well. Policyholders typically perceive the insurance contract as a relation
of security, not a discrete transaction; the content of that relation is not
fully presentiated in the explicit terms of the written policy form but also is
constructed from general social perceptions about insurance and even
insurance company advertising.® The gap between the policy terms and the
policyholders’ expectations presents a different kind of failure of the
insurance market.

Essential Protections aims to correct both kinds of market failure
by structuring coverage and processes in ways that more closely align with
a well-functioning market and with the legitimate expectations of ordinary
policyholders. Essential Protections for Coverage proposes key mandatory
and optional terms and underwriting practices to cure information problems
and to fulfill policyholders’ reasonable expectations.” Essential Protections
for Disaster Victims deals with the special versions of those problems that
arise when, in catastrophes, many policyholders suffer losses during the
same event.

When losses occur, disputes may arise between insurer and
policyholder arising from the terms of coverage, the facts of loss, or the gap
between policy terms and broader expectations. For insurance to work
effectively, there must be mechanisms in place to resolve the disputes and
of course there are. Internal company processes, appeals to state regulators,
alternative dispute resolution, and ultimately litigation aim to validate the
underlying relation by resolving disputes, but they do not always do so
effectively. Essential Protections in the Claim Process defines insurers’
basic relationship to policyholders and provides remedies when disputes

4.pdf.

8 See Jay M. Feinman, The Insurance Relationship as Relational
Contract and the “Fairly Debatable” Rule for First-Party Bad Faith, 46
SAN DIEGO L. REV. 553 (2009).

? The term “reasonable expectations” has a variety of meanings as both
principle and doctrine in insurance law. Christopher C. French,
Understanding Insurance Policies as Noncontracts: An Alternative
Approach to Drafting and Construing These Unique Financial Instruments,
89 TEMPLE L. REV. 535, 560-64 (2017). The usage here is the less technical
and more generic usage of the term as the basis of contract law in general.
See Jay M. Feinman, Good Faith and Reasonable Expectations, 67 ARK. L.
REV. 525, 534-49 (2017).
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arise.

Thus, the Essential Protections for Policyholders project addresses
key areas of market conduct regulation of homeowners insurance. It aims
to improve the market for insurance (discussed in Part II of this article), to
address deficiencies in the market (Part III), and to provide effective means
of validating the insurance relation in case of loss (Part V).

In each area, the project identifies a series of general principles that
motivate the particular analysis and recommendations. These principles are
for the most part noncontroversial. For example, in addressing the problem
of improper nonrenewals and premium increases based on prior claims, it
states the inarguable proposition that “Insurance companies must observe
reasonable standards for canceling and renewing policies and reporting
claims.” Then the principles are given more detail in recommendations
about the direction state regulation should take. On this issue, the general
recommendation states, “Insurance companies may not use an inquiry
about a loss or a single claim as the basis for cancellation, nonrenewal or
premium increase of a policy,” and the specific statutory recommendation
is “States should prohibit insurance companies from refusing to issue,
cancelling, surcharging increasing premiums, or refusing to renew policies
because policyholders have made inquiries about coverage or potential
claims or have filed one or a small number of claims.” In most cases,
recommended statutory language is included. The recommendations are
based on a discussion of the issue and a survey of current law. A unique
feature of the project is that it rests on an extensive national database of
state law regulating homeowners insurance. The database of law in the
fifty-one jurisdictions also provides a basis for comparing and evaluating
individual states’ current systems of regulation. Part of the project is to
prepare scorecards comparing states’ homeowners protections on a variety
of issues.

II. IMPROVING THE MARKET FOR HOMEOWNERS
INSURANCE

Because homeowners insurance is a market good, the Essential
Protections for Policyholders project recommends measures designed to
improve the homeowners insurance market. A well-functioning market for
homeowners insurance would offer consumers a variety of options of price,
coverage, and quality, and consumers would have adequate information as
to price, coverage, and quality to choose insurance that is appropriate for
their needs. Currently, the market fails to provide two of those three
elements.
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Consumers generally have access to adequate information about
the price of homeowners insurance. Consumers can easily obtain quotes
from different insurance companies, increasingly through Internet tools as
well as more traditional sources. Some states provide online premium
comparison tools.

Comparing terms of coverage is more difficult. The traditional lore
of insurance has been that policy forms are standardized, so homeowners
insurance policies use the statutorily prescribed standard fire policy or ISO
forms HO-3 or HO-5. If that was once true'® it is no longer the case; there
is wide variation in the terms of policies.!! Terms of coverage are not
easily available to consumers. Insurers and intermediaries usually provide
summaries of some policy terms to shoppers but refuse to provide the
actual policy language until after the policy has been purchased.'?
Regulators in some states publish summaries of key policy provisions or
the standard policies of leading companies online,'* but even then,
consumers require diligence and expertise to discover and parse the relative
merits of policy terms.

The quality of an insurance policy reflects two things: the ability of
the insurer to pay claims, and its practices in doing so. The former is
adequately addressed by the non-market solution of state solvency
regulation, the area in which regulators have been most successful. The
quality of claim practices, by contrast, is the area in which there is little
information available to consumers. When choosing among insurers,
consumers have few effective means of evaluating and comparing which
insurer is more likely to pay promptly, fully, or at all for which type of
claims.'

19 See French, supra note 9, at 546-48.

" Daniel Schwarcz, Transparently Opaque: Understanding the Lack of
Transparency in Insurance Consumer Protection, 61 UCLA L. REV. 394,
414-20 (2014).

12 French, supra note 9, at 548-49.

B E.g., Policy Forms Used by the 10 Largest Homeowners’ Insurance
Groups in Nevada, DEPARTMENT OF BUSINESS AND INDUSTRY: NEVADA
BUSINESS OF INSURANCE http://doi.nv.gov/Consumers/Homeowners-
Insurance/Policy-Forms/.

14 See Jay M. Feinman, The Regulation of Insurance Claim Practices, 5
U.C.IRVINE L. REV. 1319, 1321-26 (2015).
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A. IMPROVING INFORMATION ABOUT COVERAGE

Insurance policies are complex legal documents. For a policyholder
to evaluate a policy being considered for purchase, to determine whether to
file a claim, or to resolve a dispute with an insurance company, the policy
must be clearly organized and written in plain, non-technical language. An
Essential Protection is to require insurance policies to conform to minimum
standards of organization, presentation, and readability. At a minimum, the
standards should prescribe that policies use clear layout, font, headings,
spacing, and other measures of legibility, meet defined tests for readability
and plain language, and contain a table of contents and index. '

Even the clearest insurance policy will not aid consumers in their
buying decisions unless its terms are readily available prior to purchase.
Insurance is an unusual product in that consumers do not know what they
are buying before they buy it. Insurance companies almost never provide

15 Many jurisdictions have Plain Language laws governing insurance
policies. The NAIC’s Property and Casualty Insurance Policy
Simplification Act sets a general standard requiring that policies be
simplified, taking into consideration the following factors: (A) Use of
simple sentence structure and short sentences; (B) Use of commonly
understood words; (C) Avoidance of technical legal terms wherever
possible; (D) Minimal reference to other sections or provisions of the
policy; (E) Organization of text; and (F) Legibility. PROPERTY AND
CASUALTY INSURANCE POLICY SIMPLIFICATION MODEL ACT § 6 (NAT’L
ASS’N OF INS. COMM’RS 1993). The implementing Model Regulation adds
requirements such as a table of contents, self-contained sections, legibility,
and a minimum score on the Flesch Reading Ease Test of 40. PERSONAL
LINES PROPERTY AND CASUALTY INSURANCE POLICY SIMPLIFICATION
MODEL REGULATION § 3 (NAT’L ASS’N OF INS. COMM’RS 1993). The use
of a Flesch score as a test of readability is common. FE.g.,, COLO. REV.
STAT. ANN. § 10-4-110.8 (2017) (discussing fifty, or tenth-grade reading
level); CONN. GEN. STAT. ANN. § 38A-297 (1991); FLA. STAT. ANN. §
627.4145 (2017); TEX. INS. CODE ANN. § 2301.053 (2007) (establishing
minimum score established by the insurance commissioner). Other typical
requirements include avoiding “unnecessarily long, complicated, or
obscure words, sentences, paragraphs, or constructions.” See, e.g., CONN.
GEN. STAT. ANN. § 38a-297(a); § 627.4145(1)(d); See also N.J. STAT.
ANN. § 56:12-10(a) (1982) (“[Prohibiting] sentences that contain double
negatives and exceptions to exceptions [and] sentences and sections that
are in a confusing or illogical order...”).
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copies of policy language or complete summaries of policy terms to
prospective policyholders. Essential Protections recommends that insurance
departments should post online both the homeowners insurance policies of
all insurance companies doing business in the state (or at least those
companies that have a significant market share) and a policy comparison
tool that enables consumers easily to compare key terms of insurance
policies.!® The publication of policies and comparison tools would
encourage better shopping by consumers. It also would encourage the
development of concise ratings of different policies by consumer groups
and websites as occurs in the United Kingdom, where the consumer
organization, “Which?”, provides numerical ratings and five-star rankings
of insurance policies and insurance companies.'”

Even policies that are freely available, well-organized, and written
in non-technical language are forbidding to most homeowners. In policies
that are long and complex, consumers are not likely to pay attention to the
details of their policies until they have a potential claim, and they may be
unable to understand the terms if they do.'"® Therefore, an Essential
Protection is that applicants and policyholders be provided accessible
summaries of the terms that are likely to be most important to them.!® At

1©The National Association of Insurance Commissioners (NAIC) currently has
in place a Transparency and Readability of Consumer Information Working
Group. The charge of the Working Group is to “[s]tudy and evaluate actions that
will improve the capacity of consumers to comparison shop on the basis of
differences in coverage provided by different insurance carriers.” Transparency
and Readability of Consumer Information, NAIC.ORG, http://www.naic.org
/cmte ¢ trans read wg.htm (Oct. 3, 2017); Transparency and Readability of
Consumer Information (Property and Casualty), NAIC.ORG (Feb. 18, 2017),
http://www.naic.org/cipr_topics/topic_transparency readability.htm. However, the
progress of the Working Group has been limited; it has produced generic shopping
tools but has not acted to recommend the publication of policy forms.

7 Jo Langenhan, Best and Worst Home Insurance, WHICH?
http://www.which.co.uk/money/insurance/home-insurance/guides/best-and-
worst-home-insurance (last visited July 2017).

18 See Michelle Boardman, Insuring Understanding: The Tested
Language Defense, 95 IOWA L. REV. 1075, 1119 (2010). See also DeLaney
v. Ins. Co., 52 N.H. 581, 587-88 (1873) (addressing the same problem).

 An example in the health insurance context is the Summary of
Benefits and Coverage mandated by the Affordable Care Act and
developed by state insurance regulators; the Summary answers questions in
a clear format, such as “[w]hat is the overall deductible?” and “[d]o I need
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the time of renewal, policyholders especially need to be informed about
changes in terms. The information should be provided in a standardized
form prescribed by the state and should contain items such as the following
information with understandable explanations of each:

e A simple explanation of the major coverages and exclusions of
the policy.?

e  Whether the policy covers damage from flood, earthquake,
windstorm, or other catastrophic causes, and whether other
insurance is available for such losses from such causes.?!

e Whether the policy contains special deductibles such as a
Hurricane Deductible.?

e  Whether the policy contains Law and Ordinance or Building
Code Upgrade coverage, and, if not, whether such coverage is
available at an additional cost.?®

Consumers need the information at the times when the information
is most useful—when they are shopping for insurance, when they are
considering renewing their policies, and when they have a loss potentially
covered by the policy. At the time of renewal, policyholders especially
need to be informed about changes in terms.** At the time of loss, the
summary provides a convenient reference on key terms of coverage.

B. IMPROVING INFORMATION ABOUT QUALITY
Quality is an important attribute of any product, including

insurance. The two measures of quality for insurance are insurance
companies’ financial stability and their record of paying claims promptly

a referral to see a specialist?” U.S. CENTERS FOR MEDICARE & MEDICAID
SERVICES, SAMPLE SUMMARY OF BENEFITS AND COVERAGE (2012)
https://www.cms.gov/CCIIO/Resources/Files/Downloads/sbc-sample.pdf.

20 See, e.g., LA. REV. STAT. ANN. § 22:132 (2009).

2l See, e.g.,N.J. STAT. ANN. § 17:36-5.38 (2017); LA. REV. STAT. ANN.
22:132.B (2017); S.C. CODE ANN. § 38-75-755 (2014).

22 See, e.g., N.Y. INS. LAW § 3445 (2017).

2 See, e.g., COLO. REV. STAT. § 10-4-110.8(6)(a)(2017).

2 Many states require notifications that include some of this
information. But typically, the required summary of information is
provided with the policy, either initially or at renewal, which is too late.
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and fairly. States do a good job of monitoring companies’ financial
stability, and easy-to-understand financial ratings are widely available.
Claim practices are less closely regulated and the information on which
consumers can compare companies is not publicly available. An Essential
Protection is to provide consumers information that enables them to
compare companies as to how promptly and fairly they pay claims.

Statistics that would enable consumers to compare companies
include what proportion of claims are denied, how long it takes to pay
claims, and how many policyholders need to sue to receive payment. This
information includes, by line and by year, information such as the
following:

e Number of claims opened, closed with payment, and closed
without payment.

e Median days to final payment.

e Number of claims closed with and without payment within 0-
30 days, 31-60 days, and so on.

e Number of suits by policyholders opened and closed.

States currently collect this information and report it to the
National Association of Insurance Commissioners, which aggregates the
data and reports it to state regulators and insurance companies. However,
the NAIC Market Conduct Surveillance Model Law? and the National
Conference of Insurance Legislators’ Market Conduct Annual Statement
Model Act®® provide that claims data reported to or collected by the
department are privileged and confidential’’ Therefore, the only people
denied access to this information are the ones who need it most—
consumers shopping for insurance. States should remove any privilege and
should post online information about insurance companies’ practices in
paying claims for consumers to view and compare.

25 MKT. CONDUCT SURVEIL. MODEL LAW § 7 (MODEL REGULATION
SERV. 2004).

26 MKT. CONDUCT ANNUAL STATEMENT ACT § 8 (NAT’L CONFERENCE
OF INS. LEGISLATORS 2015).

*7 The NAIC Model Law has been adopted in substantially the same
form in many states. E.g., ARIZ. REV. STAT. § 20-158 (2017); HAW. REV.
STAT. § 431:2D-107 (2007); OHIO REV. CODE § 3916.11 (2008); 27. R.L.
GEN. LAWS § 27-71-8 (2017); WASH. REV. CODE § 48.37.080 (2007).
Other states have statutes in different form that are similar in effect. £.g.,
GA. CODE ANN. § 33-2-14 (2012).
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As with information about coverage, many consumers will not
closely examine statistics about claim payment practices, but consumer
groups and websites can access the information to develop -easily
understandable ratings of insurance companies that consumers can use in
shopping.

II1. CORRECTING THE MARKET FOR HOMEOWNERS
INSURANCE

Even if more and better information is provided to insurance
consumers by insurance companies, state regulators, and intermediaries, the
market for homeowners insurance will not work optimally. Consumers will
not use the information to maximum effect in a way that will create an
efficient market. Market failures will occur, and even an efficient market
will not account for all the social objectives that are served by homeowners
insurance. Therefore, direct regulation is necessary.

A. BASIC ELEMENTS OF PROTECTION

Essential Protections does not contemplate an ideal homeowners
insurance policy. Homeowners insurance is not “one size fits all;”
homeowners differ in what kind of insurance they need, want, or are
willing to pay for. But for homeowners insurance to serve its purpose of
providing basic financial security, all homeowners need certain basic
coverage, and should have the opportunity to purchase other coverage that
is best suited to them. Examples of basic coverage that states should
mandate include provisions that effectuate the purpose of Replacement
Cost coverage and adequate coverage for Additional Living Expense.

Replacement Cost, as it name suggests, covers the cost to repair or
replace without a deduction for depreciation—often referred to as “new for
old.”®® To fulfill policyholders’ expectations about Replacement Cost
coverage, several Essential Protections are needed. First, Replacement Cost
coverage typically is capped at a dollar amount stated in the policy limit.
Extended Replacement Cost coverage provides an additional percentage
that may be recovered. This protection is necessary if the estimate of the
cost to repair that is the basis for the policy limit—an estimate that often is
provided by the insurance company—is too low, and is especially
important after catastrophes, when the cost of labor and materials typically
rises. To make sure that policyholders know what they are buying,

28 BAKER & LOGUE, supra note 5, at 179.
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Extended Replacement Cost should be offered at the time of purchase of
Replacement Cost coverage. Second, if a homeowner chooses to rebuild or
relocate at another location, the benefits of the policy still should be
available, limited to the cost of replacement at the original location.”
Third, repair or rebuilding of damaged property often requires that the
property be improved from its prior condition because building codes have
changed since the original construction. A damaged property must be
repaired or rebuilt to conform to the current building code, which may
require additional expense. Policyholders with Replacement Cost coverage
reasonably expect that this additional cost—“Law and Ordinance
Upgrade”—will be part of their policy.*

Homeowners’ policies typically include coverage for loss of use of
the property, of which the most important component is Additional Living
Expense (“ALE”). ALE coverage reimburses the homeowner for losses
caused by the primary residence being uninhabitable, such as the cost of
renting a comparable property. Because repairs can take time, policies
should provide a minimum time period of twelve months during which
ALE may be incurred. Homeowners who want additional protection should
be able to purchase ALE coverage that extends for an additional twelve
months.?!

B. “USEIT AND LOSE IT”

An important element of coverage is a policyholder’s ability to use
the coverage when it is needed. An Essential Protection is to make sure that
policyholders are not discouraged from filing claims or penalized for doing
so by having their polices canceled or not renewed because they have filed
a claim or even just have asked about coverage.

Insurance companies legitimately can use some elements of
policyholders’ claims experience in deciding whether to issue or renew

2 The ability to replace property at a different location is specified by
statute in California. CAL. INS. CODE § 2051.5(C) (2006). It also is required
by judicial interpretation of the insurance policy in other states. F.g.,
Huggins v. Hanover Ins. Co., 423 So. 2d 147, 150 (Ala. 1982); Blanchette
v. York Mut. Ins. Co., 455 A.2d 426, 427 (Mont. 1983).

30 Several states require insurers to offer extended replacement cost and
law and ordinance coverage. COLO. REV. STAT. § 10-4-110.8(6)(a) (2017);
FLA. STAT. ANN. § 627.7011 (2017).

31 A few states specify by statute required ALE coverage. E.g., COLO.
REV. STAT. § 10-4-110.8; MD. CODE ANN, INSURANCE § 19-208 (2017).
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policies and how to price them. However, companies should not be able to
use elements that are not strongly correlated with future risk or that
discourage policyholders from pursuing legitimate claims. This practice—
“use it and lose it”—imposes significant costs on policyholders, makes
some of them uninsurable, and, as knowledge of the practice becomes
widespread, deters many others from pursuing valid claims.*? The most
extreme version of this practice occurs when companies impose a premium
increase or surcharge on policies, or refuse to insure or renew merely
because policyholders have inquired about coverage without actually filing
a claim. The problem is made worse by companies’ reliance on centralized
databases about policyholders. Policyholders’ inquiries are reported to all
companies, even if the inquiries were unrelated to actual losses. An
Essential Protection is prohibiting insurance companies from refusing to
issue, canceling, surcharging, increasing premiums, or refusing to renew
policies because policyholders have made inquiries about coverage or
potential claims or have filed one or a small number of claims.*

32 See Get a “CLUE”: Don't Be a Victim of “Use It and Lose It”’, UNITED
POLICYHOLDERS (2017), http://uphelp.org/pubs/get-clue-dont-be-victim-use-it-
and-lose-it; State-by-State Rankings: “Use It and Lose It”, ESSENTIAL
PROTECTIONS FOR POLICYHOLDERS https://epp.law.rutgers.edu/node/28#overlay-
context=node/29.

33 A number of states have adopted statutes that limit insurance
companies’ ability to use inquiries as the basis of underwriting decisions.
E.g., DEL. CODE ANN. tit. 18, § 4131 (2017) (making underwriting
decisions); MINN. STAT. § 65A.285 (2014) (imposing surcharges or higher
premiums); TEX. INS. CODE ANN. § 551.113 (2015) (issuing, declining to
issue, non-renewing, or canceling). The statutes typically are limited to
homeowners’ or other property insurance. E.g., HAW. REV. STAT. §
431:10E-124 (2012); N.J. STAT. ANN. § 17:29B-4 (2001). Some states also
specifically prohibit insurance companies from reporting inquiries to
national databases such as CLUE. E.g., ARIZ. REV. STAT. ANN. § 20-1652
(2017). Some states limit insurance companies’ ability to cancel or refuse
to renew policies except for stated reasons. With reference to the “use it
and lose it” concept, the most relevant language prohibits adverse action
unless there is an event such as: “a material change in the risk being
insured,” LA. REV. STAT. ANN. § 22:1265(D); "[I]increased hazard or
material change in the risk assumed that could not have been reasonably
contemplated by the parties at the time of assumption of the risk.” N.C.
GEN. STAT. ANN. § 58-41-15(a)(3) (1986). Some states specify a minimum
number of claims that may trigger cancellation or nonrenewal. E.g., LA.
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C. IMPROVING PROTECTION FOR DISASTER VICTIMS

Often, disaster victims need more extensive protections because of
the distinctive conditions created following disasters. After a disaster,
policyholders may be unable to meet the ordinary conditions and time
limits specified in insurance policies through no fault of their own. Entire
communities may be inaccessible for periods of time, preventing
policyholders from returning to their homes. Insurance companies are
inundated with inquiries and claims, delaying communication with
policyholders. Contractors are overwhelmed with work, delaying repairs,
and rebuilding. In those circumstances, policyholders should be granted
additional time for processing their claims. Some types of problems can be
anticipated and specified in advance, such as the need to extend time limits
for filing additional living expense and full replacement cost claims. Other
types of problems depend on the situation and require action by insurance
departments to make sure that insurance companies recognize the need to
be flexible.

The Essential Protections for Disaster Victims mandate flexibility
in the claim process, standards that prevent unexpected gaps in insurance
due to unfair exclusions, and prevention of dislocation in the insurance
market. States should adopt statutes that extend the time for Additional
Living Expense and for filing claims after a disaster and that authorize
insurance departments to extend other time limits. Insurance departments
should exercise the authority granted to make sure that policyholders have
adequate time to pursue claims after disasters.>

Following a wildfire, hurricane, or other disaster that causes a large
number of losses to a community or region, insurance companies
sometimes react—over-react—Dby canceling, failing to renew or imposing a

REV. STAT. ANN. § 22:1265; TEX. INS. CODE ANN. § 551.107(d). Many
states also have related provisions limiting the use of losses due to
catastrophes or other weather-related events as a basis for cancellation,
nonrenewal, or other underwriting decisions. See sources cited infra note
35.

3* The California Insurance Code permits extension of time or coverage
following disasters. CAL. INS. CODE § 2051.5 (2005). Other states took
similar action in response to particular events such as Hurricane Katrina,
Superstorm Sandy, and the Louisiana flooding of 2016. Responses to
particular disasters are helpful, but the enactment of statutes to deal with all
disasters provides certainty for policyholders and insurance companies and
avoids the need for hasty action.
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surcharge on existing policies, and declining to offer new policies in the
affected areas. Over time, the companies may moderate their positions as
the extent of losses and likely future risks become clearer, but in the
meantime, insurance may be unavailable or unaffordable. An Essential
Protection is to ensure that catastrophes or other significant events do not
cause a sudden and often unjustified dislocation in the insurance market.
States should limit the ability of insurance companies to cause temporary
dislocations in the market by failing to write or renew policies or imposing
higher costs after a major disaster.*

A particularly controversial issue that arises on a large scale after a
disaster, but also occurs in other cases, concerns losses that arise from
covered and excluded causes.’* Homeowners insurance policies cover
losses caused by some risks and exclude coverage caused by other risks.
For example, policies typically cover hurricane damage caused by high
winds but exclude losses caused by flooding during a hurricane. In many
cases, however, a loss will occur due to a covered cause and an excluded
cause, acting either in sequence, together, or in a manner that cannot be
determined after the fact. Many homeowners policies have language that
attempts to deny coverage in these cases, even if it is clear that part of the
damage was due to a covered cause of loss. Commonly used language bars
coverage due to an excluded cause “regardless of any other cause or event
contributing concurrently or in any sequence to the loss”—even if the

35 Many states have statutes that prohibit adverse actions after disasters
or due to weather-related losses. A large number of states prohibit
cancellation or nonrenewal due to weather-related events other than
catastrophes, such as prohibiting cancellation or nonrenewal because of a
claim resulting from an “act of God.” E.g., S.C. CODE § 38-75-790 (2017).
By their terms, these statutes would include adverse action due to
catastrophes. Statutes in other states refer specifically to disasters. E.g.,
CONN. GEN. STAT. § 38a-316d (2014); N.M. STAT. ANN. § 59A-16-20.1
(2017). A few states authorize the insurance department to declare a
cooling-off period following a disaster during which cancellations and
nonrenewal are suspended. E.g., FLA. STAT. ANN. § 627.4133 (2017); N.Y.
INS. LAW § 3425 (2017). Or taking other actions. E.g., ALA. CODE § 27-12-
1 (2017).; R.I. INS. REG. § 110 (2013); ALA. DEP’T OF INS. BULLETIN
2010-10 (2010) (citing the Trade Practices Law).

3% See generally Peter Nash Swisher, “Why Won't My Homeowners
Insurance Cover My Loss?”: Reassessing Property Insurance Concurrent
Causation Coverage Disputes, 88 TUL. L. REV. 515 (2014).
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“other cause” is covered under the policy.’” Terms such as this—known as
“anti-concurrent  causation  clauses”—disappoint the reasonable
expectations of policyholders that they will be compensated for losses due
to covered causes, and can be particularly problematic after catastrophic
events. An Essential Protection ensures that losses due to covered causes
are covered by limiting the scope of anti-concurrent causation clauses.*

Iv. IMPROVING THE CLAIM PROCESS

The point of homeowners insurance from the perspective of the
policyholder is two-fold: to provide a sense of security before a loss arises,
and to pay for a covered claim if a loss does occur. Therefore, the
protection and security that insurance policies provide is most effective—or
it fails—when policyholders file claims. To provide this protection,
insurance companies must process claims promptly and fairly. But disputes
may arise about the facts giving rise to a claim, the extent of coverage

37 INS.
INFORMATION INSTITUTE, HO 00 03 10 00, INS. HOMEOWNERS SPECIAL
ForM 11 (1999), https://www.iii.org/sites/default/files/docs/pdf/

HO3 sample.pdf.

% The majority of states observe the rule of “efficient proximate
cause” in cases involving covered and excluded causes of loss. 5-44
NEW APPLEMAN ON INSURANCE LAW LIBRARY EDITION § 44.03
(Matthew Bender & Company, Inc., 2017). Efficient proximate cause is
often described as “the predominating cause of the loss” that “looks to the
quality of the links in the chain of causation.” Murray v. State Farm Fire
& Cas. Ins. Co., 509 S.E.2d 1, 12 (W. Va. 1998). Although a few
statutes define causation under insurance policies, e.g., CAL. INS. CODE §
530 (2017); FLA. STAT. § 627.702(1)(b) (2017); and N.D. CENT. CODE §
26.1-32-01 (2017), it largely has been left to the courts (sometimes
applying relevant statutes) to decide whether an anti-concurrent causation
clause in an insurance policy can narrow the rule of causation that
otherwise would be dictated by state law. The states are divided on this
issue. Leading cases include: Safeco Ins. Co. of Am. v. Hirschmann, 773
P.2d 413 (Wash. 1989) (clause unenforceable), and State Farm Fire &
Cas. Ins. Co. v.Bongen, 925 P.2d 1042 (Alaska 1996) (clause
enforceable). See Dale Joseph Gilsinger, Validity, Construction, and
Application of Anticoncurrent Causation (ACC) Clauses in Insurance
Policies, 37 A.L.R. 6th 657 (2008).
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under policy language, the policyholder’s conduct in response to the loss,
the insurer’s processing of the claim, and more. A fair and efficient process
that resolves disputes about claims provides the security that policyholders
have purchased while it protects the interests of the pool of policyholders
that the insurer represents.

The claim process is improved by many of the Essential
Protections. Improving information about coverage makes consumers more
aware of policies’ content so they can better evaluate their rights in the
event of a claim. Preventing “use it and lose it” removes a disincentive for
policyholders to assert rightful claims. But disclosure and stronger terms
will not prevent all disputes. Essential Protections directed at the claim
process itself, including the dispute resolution process, are needed as well.

The most basic promise in a policy concerns the insurer’s conduct
in the event of a claim. The core requirement for insurance companies
when handling claims is that they must act reasonably. An Essential
Protection is to incorporate that requirement into law and to provide
remedies for its violation. Reasonableness does not demand perfection;
everyone makes mistakes, including insurance companies. Reasonableness
does demand that insurance companies adhere not only to the express terms
of policies but also to widely accepted industry standards of performance. *

39 See Jay M. Feinman, The Law of Insurance Claim Practices: Beyond
Bad Faith, 47 TORT TRIAL & INS. PRAC. L.J. 693, 719 (2012).

Most states have adopted the NAIC’s Model Unfair Claims Settlement
Practices Act (“UCSPA”) and the accompanying Unfair Property/Casualty
Claims Settlement Model Regulation that define minimum standards of
reasonableness. UNFAIR CLAIMS SETTLEMENT PRACTICE ACT (NAT’L
ASS’N OF INS. COMM’RS 1997; UNFAIR PROPERTY/CASUALTY CLAIMS
SETTLEMENT MODEL REGULATION (NAT’L ASS’N OF INS. COMM’RS 1997)
For example, with respect to providing essential information about the
claims process to policyholders, the UCSPA, §4.M requires insurance
companies “to provide forms necessary to present claims within fifteen
calendar days of a request with reasonable explanations regarding their
use.”

The Model Regulation, § 6.D, further provides, “[e]very insurer, upon
receiving notification of claim, shall promptly provide necessary claim
forms, instructions, and reasonable assistance to first party claimants so
that they can comply with the policy conditions and the insurer's reasonable
requirements.” The UCSPA fails policyholders in one basic respect. It
treats many unreasonable actions as if they were not violations of the
statute, stating that insurance companies’ unreasonable actions are only
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Policyholders typically are at a disadvantage in the claim process.*’
They lack information and expertise about coverage under their policies
and the claim process, and may be financially and emotionally vulnerable
after a major loss. To correct this imbalance and to make sure that
insurance companies honor their promises, an Essential Protection is that
insurance companies provide adequate information to policyholders about
the claims process and establish and implement reasonable standards for
processing, investigating, evaluating, and paying claims.

A first step in redressing the information imbalance in the claim
process is to require insurance companies to provide policyholders with
information about the claim process and policyholder rights and, upon
request, with a copy of the claim file. Policyholders are required to provide
complete, accurate, and timely information in order to have their claims

wrong if they are committed intentionally or as a general business practice.
Actions that are unreasonable are unreasonable whether or not they have
these added elements.

Some states have adopted statutes other than the UCSPA that define
claims practices standards. £.g., COLO. REV. STAT. § 10-3-1115 (2017) (“A
person engaged in the business of insurance shall not unreasonably delay or
deny payment of a claim for benefits owed.”); LA. REV. STAT. ANN §
22:1973 (2017) (“The insurer has an affirmative duty to adjust claims fairly
and promptly and to make a reasonable effort to settle claims with the
insured or the claimant, or both. Any insurer who breaches these duties
shall be liable for any damages sustained as a result of the breach.”); MD.
CODE ANN., INs. § 27-1001 (Lexis 2016) (““Good faith’ means an
informed judgment based on honesty and diligence supported by evidence
the insurer knew or should have known at the time the insurer made a
decision on a claim.”); MO. REV. STAT. § 375.296 (2017) (sanctioning
refusal to pay that is “vexatious and without reasonable cause”); WASH.
REV. CODE § 48.30.010(7) (2017) (“An insurer engaged in the business of
insurance may not unreasonably deny a claim for coverage or payment of
benefits to any first party claimant.”).

Courts in most jurisdictions also recognize that an obligation of good
faith and fair dealing is embodied in every insurance policy as if it were
written into the wording of the policy. The good faith obligation has been a
major source of the law of claim practices, requiring the insurer to go
beyond the letter of the insurance policy and to act fairly and reasonably in
processing, investigating, evaluating, and paying a claim. See Feinman,
supra note 39.

40 See Feinman, supra note 14, at 1323-26.
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paid. Insurance companies have an obligation to assist policyholders in this
process by giving them the information they need about policy terms, time
limits, other requirements for pursuing their claims, and information the
companies have received or developed about the claims.*! Relevant
information about the process includes a copy of relevant state statutes and
regulations concerning claim practices; forms necessary to present claims;
explanations of time limits applicable to the claim including time limits for
filing the claim and other time limits stated in the policy or by operation of
law; explanations of the claimant’s rights in the event of a dispute
including mediation and appraisal, and explanation of the availability and
procedures for filing a complaint with the state insurance department.
Policyholders also should have full access to information relevant
to their claims, including information the companies have received or
developed about the claims. Insurance companies have a duty to conduct
reasonable investigations and to assist policyholders in filing and
documenting claims. To ensure that this duty is met, policyholders should
have access to all information developed about their claims, commonly
referred to as “the claim file.”** In claim practices litigation, the claim file
is routinely available to policyholders in discovery.** The same information
should be available to policyholders without the need to resort to litigation.
Attorney work product, attorney-client privileged, and medically privileged
documents are excluded, although those exclusions should be defined
narrowly because “the payment or rejection of claims is a part of the
regular business of an insurance company [so that] reports prepared by
insurance investigators, adjusters, or attorneys before the decision is made

#1 Many of these obligations are defined in detail in state adoptions of the
Unfair Claims Settlement Practices Act, e.g., UNFAIR CLAIMS SETTLEMENT
PRACTICES ACT § 4.M (NAT’L ASSOCIATION OF INS. COMM’RS. 1997) and the
Model Regulation, UNFAIR PROPERTY/CASUALTY CLAIMS SETTLEMENT
MODEL REGULATION, supra note 39. Other state laws impose similar duties.
E.g., CAL.INS. CODE § 10103 (2017).

42 The duty to provide a copy of the claim file on request is specifically
mandated in the California Insurance Code. CAL. INS. CODE § 2071 (2017).
A similar requirement is contained in LA. REV. STAT. § 22:41 (2017).

4 See Genovese v. Provident Life & Accident Ins., 74 So. 3d 1064,
1068 (Fla. 2011); Cedell v. Farmers Ins. Co. of Washington, 295 P.3d 239,
245 (Wash. 2013); 2-16 NEW APPLEMAN INSURANCE BAD FAITH
LITIGATION § 16.02 (Matthew Bender & Company, Inc., 2017); EDWARD
H. WINDMANN, 2 LAW AND PRACTICE OF INSURANCE COVERAGE
LITIGATION § 17:62 (Thompson Reuters 2017).
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to pay or reject a claim are thus not privileged and are discoverable.*
Often, the most controversial issue in homeowners insurance
claims is determining the value of the loss. This should not be an
adversarial process; insurance companies are obligated to act reasonably
and in the interest of their policyholders to determine the fair value of
claims. This requirement is an application of the general principle that
companies are required to act in good faith toward their policyholders. In
particular, an Essential Protection is to require companies to observe
reasonable standards for determining and paying the Actual Cash Value or
the Replacement Cost of the claim, as applicable under the policy. For
example, under an Actual Cash Value policy, these standards dictate that a
deduction for depreciation only applies to components “that are normally
subject to repair and replacement during the useful life of that structure.”*
Likewise, under a Replacement Cost policy, in cases of partial loss
homeowners expect that their policies enable them to repair or replace the
damaged property without additional cost.*® Repair or replacement often
requires matching the damaged part of the property to the undamaged part
to restore the property to the condition prior to loss; for example, replacing
only damaged shingles on a roof fails to restore the uniform appearance.’
After a loss, policyholders need time to collect information, retain
contractors and other experts, make repairs, and restore their standard of

4 Melworm v. Encompass Indem. Co., 977 N.Y.S.2d 321, 323 (N.Y.
App. Div. 2013).

45 CAL. INS. CODE § 2051 (2017).

46 This represents a “functional conception” of indemnity rather than an
“economic conception.” KENNETH S. ABRAHAM & DANIEL SCHWARCZ,
INSURANCE LAW AND REGULATION 263 (6th ed. 2015).

47 Matching to restore a uniform appearance is required by the National
Association of Insurance Commissioners’ Unfair Property/Casualty Claims
Settlement Practices Model Regulation. UNFAIR PROPERTY/CASUALTY
CLAIMS SETTLEMENT PRACTICES MODEL REGULATION (NAT’L
ASSOCIATION OF INS. COMM’RS. 1997). Many states have adopted statutes
or administrative rules based on the Model Regulation. E.g., 806 KY.
ADMIN. REGS. 12 § 095 (2017); 210 NEB. ADMIN. CODE § 010 (2017).
Other states have adopted the matching principle by court decision. E.g.,
Trout Brook S. Condo. v. Harleysville Worcester Ins. Co., 995 F. Supp. 2d
1035, 1042 (D. Minn. 2014); Alessi v. Mid-Century Ins., 464 S.W.3d 529,
530 (Mo. Ct. App. 2015). Not all states agree. E.g., Woods Apartments v.
U.S. Fire Ins., No. 3:11-CV-00041-H, 2013 WL 3929706, at *1 (W.D. Ky.
2013).
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living, all while they are suffering the financial and emotional hardships
caused by a loss. Insurance companies also need time to assist
policyholders and to investigate and evaluate claims. These processes can
take time, particularly where the losses are major or occur after natural
disasters, where many losses place extraordinary demands on insurance
companies, contractors, and others. Therefore, insurance companies must
provide policyholders adequate time to make sure repairs are made, claims
are fully documented, and the conditions for payment in insurance policies
are fully complied with. If disputes arise, policyholders may require more
time to retain legal representation and to initiate litigation. Time
requirements in policies and statutes of limitations should recognize these
considerations while balancing the need to prevent stale claims and to
allow insurance companies to appropriately reserve for potential losses. An
Essential Protection is to provide a reasonable statute of limitations, such as
two years,* and to prevent an insurer from attempting to shorten the period
in which a suit may be brought that is specified in the statute of
limitations.*” Policyholders may be unaware of time deadlines and their
effect, so insurance companies should be required to give them timely and
adequate notice so that they can comply with the deadlines.*

®N.Y. INS. LAW § 3404 (2017). See also OR. REV. STAT. § 742.240
(2017); 27 R.I. GEN. LAWS § 27-5-3 (2017).

4 Many states have statutes prohibiting and making unenforceable a
provision in an insurance policy that attempts to shorten the period
prescribed by the statute of limitations. £.g., ARIZ. REV. STAT. ANN. § 20-
1115 (2017); LA. STAT. ANN. § 22:868 (2017); MD. CODE ANN., INS. § 12-
104 (LexisNexis 2017).

30 See NAIC MODEL REGULATION § 5.D.; OKLA. ADMIN. CODE §
365:15-3-4 (2017); OHIO ADMIN. CODE § 3901-1-54 (2017) (providing that
“In]Jo insurer shall deny a claim based upon the failure of a first party
claimant to give written notice of loss within a specified time limit unless
the notice is required by a policy condition, or first party claimant’s failure
to give written notice after being requested to do so is so unreasonable as to
constitute a breach of the claimant’s duty to cooperate with the insurer.”).
The language “unless the written notice is a written policy condition” has
the effect of permitting insurance companies to act unreasonably simply by
including a boilerplate condition in the policy, even when the failure to
give notice or file a proof of loss does not prejudice their interests. An
Essential Protection is to remove the insurance companies’ ability to rely
on policy language in this way, as other states do. See UTAH CODE ANN. §
31A-21-312 (West 2017); W. VA. CODE R. § 114-14-4 (2017).
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When a loss occurs, homeowners need to receive the benefits of
their insurance policies quickly and fully in order to repair their property
and begin rebuilding their lives. In order to facilitate rebuilding and to
remove the pressure on a policyholder to prematurely conclude a claim, an
Essential Protection requires companies to pay what they acknowledge they
owe, even if other portions of claims are disputed, and not use the threat of
litigation to coerce policyholders.’!

When disputes arise, policyholders need efficient, effective, and
expeditious means of resolving the disputes. Litigation ultimately may be
necessary, but it is a last resort for policyholders because it takes time,
delaying the process of recovery, and is financially and emotionally
draining. Two alternatives to litigation that can be effective for
homeowners are mediation and appraisal.

Mediation provides an informal but structured forum in which
policyholders and insurers can meet with the aid of a qualified mediator to
discuss and attempt to resolve disputes.’? There is widespread dispute
among the policyholder bar, regulators, and insurers about the effectiveness
of mediation. The imbalance of information and position inherent in the
insurance relationship is reflected in mediation, too, and can prevent it from
being effective. What is clear, however, is that mediation is effective if at
all only if certain conditions are met. Essential elements of an effective
mediation program include the following:

e Policyholders should be fully informed about their right to
mediation and should be provided advice and counseling about

SI NEV. ADMIN. CODE § 686A.675 (2017) (“In any case involving a
claim in which there is a dispute over any portion of the insurance policy
coverage, payment for the portion or portions not in dispute must be made
notwithstanding the existence of the dispute where payment can be made
without prejudice to any interested party.”); W. VA. CODE R. § 114-14-6
(2017); E.g., FLA. STAT. § 626.9541(1)(i)(4) (2017); 806 KY. ADMIN.
REGS. 12:095 § 6(6) (2017); NEV. ADMIN. CODE § 686A.675(7) (2017);
N.H. CODE ADMIN. R. ANN. INS 1002.07 (2015); The same requirement
has been imposed by judicial decision. £.g., Chester v. State Farm Ins. Co.,
117 Idaho 538, 541 (Idaho Ct. App. 1990); Castellano v. State Farm Mut.
Auto. Ins. Co., No. 5-12-0304, 2013 WL 5519596 (1ll. App. Ct. Oct. 2,
2013); Dupree v. Lafayette Ins. Co., 51 So. 3d 673 (La. 2010).

52 Some states provide for mediation of insurance disputes, either in
general or for claims arising after natural disasters. E.g., FLA. STAT. §
627.7015 (2017).
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the process.

e Policyholders should be able to request non-binding mediation
in which insurance companies are required to participate.

e Mediators should be qualified in both the mediation process
and property insurance issues.

e The costs of mediation should be borne by the insurance
companies.

Appraisal provides a process by which neutral parties can assess
loss and determine the costs of repair. Homeowner policies typically
provide for appraisal, and some states require that it be available. Courts
are divided on the issues appropriate for appraisal—whether, for example,
appraisal is limited to determining the amount of damage and cost of repair
or whether appraisal also may determine the scope of loss and issues of
causation.’® Appraisal is more effective if it includes both types of issues.>*

Companies sometimes attempt to prevent policyholders from
having their day in court through forced arbitration clauses in insurance
policies. Arbitration can be a fair and efficient means of dispute resolution
if both parties agree to arbitrate a claim after a dispute has arisen, but it
should not be imposed on policyholders by a policy term that is usually
hidden in boilerplate or the consequences of which are not well understood.
Arbitration often fails to protect policyholders because discovery is limited,
arbitrators can be more favorable to insurance companies, arbitration
rulings cannot be reviewed even for errors of law or fact, and the rulings
are private, so they do not serve the public function of clarifying the law.
Therefore, an Essential Protection is to bar the use of pre-dispute
mandatory arbitration clauses in insurance policies.”

53 See COUCH ON INSURANCE §§ 209.8-9, 210.42 (3d ed. 2017).

3% See N.Y. INS. § 3408(c) (Consol. 2014).

55 More than a dozen states prohibit enforcement of arbitration clauses
in insurance policies by statute or regulation. £.g., ARK. CODE ANN. § 16-
108-201 (2017); HAW. REV. STAT. § 431:10-221 (2017). Another ten states
restrict the use of arbitration. £.g., UTAH ADMIN. CODE R590-122 (2017);
The Federal Arbitration Act as interpreted by the U.S. Supreme Court
generally preempts state law that bars or limits arbitration, but state statutes
should be upheld based on the reverse preemption provision of the
McCarren-Ferguson Act under which states are permitted to regulate the
business of insurance. £.g., Standard Security Life Insurance Co. v. West,
127 F. Supp. 2d 1064 (2000); Friday v. Trinity Universal of Kansas, 939



2017 ESSENTIAL PROTECTIONS FOR POLICY HOLDERS 185

The protections that policyholders have are only as good as the means
available to enforce them. Every state recognizes that policyholders can sue
their insurance companies for failing to pay what is owed under insurance
policies; these are ordinary breach of contract suits. Because insurance is not
an ordinary commercial contract but rather one that provides security and for
which ordinary contract damages are not sufficient to redress the breach of
security, some states provide for the award of attorneys’ fees to a policyholder
in the coverage case.’® Some states also permit interest on the unpaid amount
at a higher than ordinary rate.>’

Where insurance companies act unreasonably, the amounts owed
under the policies are inadequate either to compensate policyholders for
their losses, or to deter companies from unreasonable conduct in the future.
When insurance claims are improperly delayed or denied, policyholders
may suffer other financial losses and emotional harm. For example,
homeowners who do not receive prompt payment may have additional
expenses due to being out of their homes and may suffer extreme
aggravation and distress. If policyholders have to pay attorneys and incur
other litigation expenses to get what they are entitled to, they are never
fully compensated for their losses. Moreover, if insurance companies only
have to pay what they originally owed under their policies even where they
act wrongfully, they have much less incentive to pay claims promptly and
fairly; delaying claims increases their investment income and denying
claims adds directly to their bottom line.*®

Therefore, Essential Protections require insurance companies to act
reasonably in processing, investigating, evaluating, and resolving claims,
and give policyholders the right to sue for appropriate damages if the
companies do not do so.>” Appropriate damages include the unpaid amount

P.2d 869 (1997).

% E.g., GA. CODE ANN. § 33-4-6 (2017); WASH. REvV. CODE §
48.30.015(2) (2017).

ST E.g., ME. STAT. 24-A § 2436 (2017) (1-1/2% per month); OKLA.
STAT. 36, § 3629 (2017) (15% per year); 42 PA. CONS. STAT. § 8371
(2017) (prime rate plus 3%).

8 See generally JAY M. FEINMAN, DELAY, DENY, DEFEND: WHY
INSURANCE COMPANIES DON’T PAY CLAIMS AND WHAT YOU CAN DO
ABOUT IT (2010).

% Most states provide a remedy for violation of claim practices
standards, sometimes referred to as “bad faith.” In a majority of those
states, insurance companies are liable only if they act unreasonably and if they
know they have done so or acted in “reckless disregard” of the lack of a
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of the clam, other actual damages, ° attorneys’ fees and costs,®' and extra-
compensatory damages such as interest at a higher than statutory rate,®? or
treble damages.®

V. CONCLUSION

This article was first presented at a University of Connecticut
Insurance Law Center conference on “Insurance in the Age of Trump.” In
the early days of the Trump Administration, presidential advisor Stephen
Bannon defined one of the administration’s objectives as the
“deconstruction of the administrative state.”®* Whatever that phrase means

reasonable basis for their action. Other states only require unreasonable behavior
for the cause of action. See Feinman, supra note 39, at 701-04.

% F.g., Gourley v. State Farm Mut. Auto. Ins. Co., 822 P.2d 374, 378 (Cal.
1991); Farr v. Transamerica Occidental Life Ins. Co. of Cal., 699 P.2d 376, 382
(Ariz. Ct. App. 1984); Bi-Econ. Mkt., Inc. v. Harleysville Ins. Co. of N.Y., 886
N.E.2d 127, 129-30 (N.Y. 2008); Panasia Estates, Inc. v. Hudson Ins. Co., 886
N.E.2d 135, 137 (N.Y. 2008).

! E.g., ARK. CODE ANN. § 23-79-208 (2017); COLO. REV. STAT. § 10-3-
1116 (2017); FLA. STA. § 627.428 (2017); MD. CODE ANN., CTS. & JUD. PROC. §
3-1701 (West 2017); N.M. STAT. ANN. § 39-2-1 (2017); 42 PA. CONS. STAT. §
8371 (2017).

62 E.g., ME. REV. STAT. ANN. 24-A, § 2436 (2017) (1-1/2% per month); MD.
CODE ANN., CTS. & JUD. PROC. § 3-1701 (2017) (10% per annum); OKLA. STAT.
36, § 3629 (2017) (15% per year); 42 PA. CONS. STAT. § 8371 (2017) (prime rate
plus 3%).

6 E.g., GA. CODE ANN. § 33-4-6 (2017) (“[A]dditional damages up to 50%
of the loss or $5,000, whichever is greater, plus attorney’s fees”); LA. STAT. ANN.
§ 22:1821 (2017) (“[DJouble the amount of health and accident benefits plus
attorney’s fees.”); LA. REV. STAT. ANN. § 22:1892(B)(1) (2017) (indicating a
penalty of the greater of 50% of the amount owed or $1,000); WASH. REV. CODE
§ 48.30.015(2) (2017) (indicating up to three times actual damages, plus
attorney’s fees). Other statutes authorize punitive damages, 42 PA. CONS. STAT. §
8371 (2017), or exemplary damages, MONT. CODE ANN. § 33-18-242 (2017), as
determined by the trier of fact.

64 Philip Rucker & Robert Costa, Bannon vows a daily fight for
‘deconstruction of the administrative state,” WASHINGTON POST (Feb. 23, 2017),
https://www.washingtonpost.com/politics/top-wh-strategist-vows-a-daily-fight-
for-deconstruction-of-the-administrative-state/2017/02/23/03f6b8da-fOea-11e6-
bf01-d4718cfHb643 story.html?utm term=.90bf22f7¢085.
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as a matter of national policy, homeowners insurance will continue to be
heavily regulated by the states. Across the divides between Democrats and
Republicans, progressives and conservatives, industry lobbyists and
policyholder advocates, there is no disagreement that regulation must
remain robust. The Essential Protections for Policyholders project surveys
the state of key elements of homeowners insurance regulation across the
nation and recommends how it can be improved in the interest of
policyholders and the communities in which they live.
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